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CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


OF THE 


STATE OF LOUISIANA. 


—_— 


EASTERN DISTRICT, APRIL TERM, 1822. East’n District. 
. April, 1822, 


amin Pw 
BRADFORD'S HEIRS vs. BROWN. BRADFoRD’s 
HEIRS 


Aprrat from the court of the third district. Brown. 


Martin, J.delivered the opinionofthe court.* The assent of 


the vendee to an 


The defendant called the heirs of Flow- act ofsale, may 
be proved by 


ers, in warranty of a tract of land claimed matter aliunde, 
The vendee of 


: an estate, can- 
by the plaintiffs, as part of their father’s estate. inte ler 


The warrantors support the title of the o the score of 


lesion, in the 
defendant, their vendee, on the following © sale by which 


his vendor ac- 


grounds : amin quired it; the 
sale is not, 


The premises are the one half of a tract therefore void; 
and if the first 


of land, for which Bradford obtained a war- vendor wishes 


to avail himself 


rant of survey on the 2d of April 1796, and a hes 


he law, he must 


certificate of survey on the 6th of August bring suit to 


have the act set 

following. On the 21st of the same month, no aside. 

A party who 

grit having as yet issued, an agreement was bas canied his 
pollicitation 

into effect, and 





* i. THEWS, J. did not sit in this case, being interested. 


VoL. x1. 28 
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East'n District. entered into between Bradford and Flowers, 


April, 1822. 
Ba Tw 
BRADFORD'S 
HEIRS 
v3. 
Brown. 


delivered what 


he had promised 
to give, cannot 
urge that the 
party who re- 
ceived it did not 
accept the offer. 

Answers to in- 
terrogatories 
must be taken 
together; they 
cannot be divid- 
ed. 

Threats of le- 
gal process is 
not such a vio- 
lence as will a- 
void an agree- 
ment. 











by which the former covenanted to convey to 


the latter, one half of the said land, as soon, 


as the grant was obtained, on the payment 
of fees and charges attending the grant. 

On the 6th of the following month (Sep. 
tember) the grant issued. 

On the 30th of January 1804, a survey of 
partition was made, and on the 7th of April 
following, Bradford made a conveyance of 
one half of the tract to Flowers, whose heirs, 
after his death, sold the premises to the de- 
fendant. There was a verdict and judgment 
for the defendant, and the plaintiffs appealed. 

1. Their counsel urges that the district 
judge erred in permitting the instrument, 
which is offered as evidence of the sale from 
Bradford to Flowers, to be read to the jury. 

This intrument is an indenture, as ordina- 
rily used in most of the states of the uni- 
on, by which the land is conveyed under the 
hand and seal of the vendor. It bears date, 
as has been already observed, of the 7th of 
April 1804, and is not signed by the vendee. 

On this head we are referred to Part. 5, 5, 6, 
Just. inst. 3,24, Cod. de fide inst. 21, 4. Civ. Code, 
344, art. 1 and 2. 1 Poth. on oblig. 10. 

2. That, if this instrument be considered 
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as a deed of sale, it ought to be rescinded, on 
account of the lesion apparent on the face of 
it. The consideration or price therein ex- 
pressed, being only one dollar: and if it be 
void as the evidence of a sale, it is equally so 
as that of a donation, as a price is mentioned 
as the consideration which moved the gran- 
tor. Part. 5, 5, 56. Civ. Code, 364, 109. 

3. That the execution of the agreement, 
entered into by Bradford and Flowers, on the 
2ist of August 1796, cannot be required from 
the plaintiffs, on account of the uncertainty of 
the stipulated price; and as the agreement 
is not signed by Flowers, the obligee, and be- 
cause there is no evidence of the payment 
of the fees and charges; the agreement being 
a mere pollicitation. 1 Poth. obit. 5. 

4, That these two documents, the agree- 
ment and deed of sale, were obtained from 


Bradford by duress. 


I. The Partida and the Code require only 
that the instrument of sale should be com- 


" pleted before the contract of sale has its 
A binding force. The institutes require the sig- 


ture contrahenttum. This may be under- 


.* to refer to those who contract some obkh- 
g 


n: when the price has been paid be- 
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East’n District. 
April, 1822. 
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Brown. 
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East'n District. forehand, the vendor is the only person 


April, 1822. 
Pry 


‘BRADFoRD’s 
HEIRS 


US. 
Brown. 





who binds himself; who contracts the obli- 
gation—his signature is therefore requisite to 
bind him—the assent of the vendee, when he 
is admitted by the vendor to have paid the 
price, cannot be denied by the vendor, be. 
cause if he is estopped by his deed from de. 
nying what he has solemnly admitted therein, 
This assent may be proved by matter aliunde, 
in the same manner as the assent of the donee 
under the Roman law, which, tho’ essential to 
the perfection of the gift, need not appear by 
his subscription of the deed of gift, are 
might be made per epistolam. From the word 
ing of the deed it does not appear that the 
vendee was named therein as a party whose 
signature was expected. 
It does not appear to me that the district 
judge erred in allowing the deed to be read. 


II. The vendee of an estate cannot be dis- 
turbed on the score of lesion, in the sale, by 


which his vendor acquired it. The sale is © 


not therefore void, and if the first vendor 


wishes to avail himself of the benefit of the — 


law, he must bring suit to have the act set 
aside, giving his own vendee the option gf 
paying the difference between the just price 
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t whi id. sent case, East’n District. 
and that which was paid. In the present case, yg 


the sale was preceded by an agreement or ww 
compromise, the effect and validity of which ——" 
js about to be considered, which likely des- Sie 

troyed the plaintiff’s claim on the score of 


lesion. 


If. The price stated in the agreement of 
the 21st of August 1796, is not conclusive. Id 
certum est quod certum reddi potest. The fees and 
charges, attendant on the procuring of a grant 
of land, may, with great facility, be ascertain- 
ed. The grantee who pays them, acquires by 
the very act of payment, the certainty of his 
disbursements. 

The absence of Flowers’ signature to it, 
might perhaps have availed Bradford,when he 
was called upon for the execution of the obli- 
gation he submitted to, but cannot avoid the 
performance of it. It surely cannot be urged 
by the party who has carried his pollicitation 
into effect, and gave what he had offered to 
give, that the party who received it did not 
accept the offer of it, when the thing had 
passed from the person who made the polli- 
citation, to him to whom it was made, and 
from him to a vendee. 


IV. Abelard Bradford, one of the plaintiffs, 
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East’'n District. being called upon to acknowlege or deny 


April, 1822. 
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BRADFORD'S 
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his ancestor’s signature to the deed of sale 
and agreement, on an interrogatory put to 
him, on the part of the defendant, admitted it; 
but added these documents were signed while 
his ancestor was in duress, and through the 
threats and menaces of A. Blanchard, and of 
the commandant and governor, Grandpré, 

The appellee and defendant urged in the 
district court that the part of the answer which 
contains the allegation of duress ought to 
have been stricken out, not being called for 
by the interrogatory. 

We are of opinion that the district court 
very properly refused to strike it out. He, 
who is called upon to answer whether a par 
ticular act was done, may declare such ma 
terial circumstances as affect its essence or 
validity. Nothing is more of the essence of 
the execution of an act, than the freedom of 
the party executing it: and the ends of jus 
tice cannot be answered unless those who are 
called upon to administer it, be informed of 
any circumstance, which so materially affects 
an act as violence. 


V. But the threats of Blanchard were only, 
that in case Bradford did not convey to 
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Flowers part of the tract of land, which both East’n District. 


parties were endeavouring to obtain from the 


April, 1822. 
Pry—w 


Spanish government, a representation would }®4?FoR?’s 


be made to the governor-general. We see 
nothing illegal in this threat. The use of 
legal means, even the imprisonment of a deb- 
tor, by a lawful process, is not such a vio- 
lence as will avoid an agreement which it 
may be said to coerce. The violence must be 
an illegal one. 

That of Grandpré was of the same kind— 
he was a judicial magistrate, before whom a 
suit was pending between Bradford and Flow- 
ers, and if he threatened Bradford with im- 
prisonment, by pointing to the guard at his 
door, we are bound to conclude he meant 
only to hint at a legitimate exertion of his 
powers. 

Those facts, contradicting the answer of 
Abelard Bradford, appear by testimony and 
authentic documents. The jury, who have 
passed on the case, were satisfied, and that 
from the whole of this evidence, that there 
was no duress; and we see nothing that in- 
duces a doubt of the correctness of the 
conclusion which they have drawn. 


Jt is therefore ordered, adjudged and de- 


HEIRS 
vs. 
Brown. 
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ek ie creed, that the judgment of the district court |. was 
w~—~ be affirmed with costs. The 
BRADFORD'S 
—" Duncan for the plaintiff, Derbigny for the we 
Brows. defendant. ed a 
shou 
— If, 
GIROD vs. PERRONEAU’S HEIRS, ante 1. deer 
The time of APPEAL from the court of the first district, ly Pt 
certifying a re- as to 
a aueae Livingston, on an application for a rehearing, the 
een, is By a decree of this court, in Dromgoole vs. Gar. entir 
i Himited PY dner & al. 10 Martin, 433, it was decided that a miss 
certificate, stating that the record contained a has | 
note of the evidence, was equivalent to the cer inacc 
tificate, required by law, that it contained the state 
evidence ; this decision strongly supports the shew 
argument addressed to the court, that they sions 
will look rather to see that the essential parts 
of the law are complied with, rather than its “i 
mere forms; and that if a certificate that the’ pelle 
record contains all the evidence according to cour 
the best of the judge’s recollection, is, in fact, nght 
the same in substance with a general certifi- can 
cate, which, from the nature of things, must al- decr 
ways imply such reservation; they will sup- cour 
port it on the same principle which induced eo 
them todeclare that a note of the evidence 
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was equivalent to the whole of the evidence. East’n District. 
; : : : il, 1822. 
The judge’s recollection might be inaccurate, Re den 


Girop 


somight the note, and if the one is consider- 


ed as sufficient, it would seem that the other PERRowEAv’s 


should be also. 

If, however, this authority should not be 
deemed applicable, the petitioner respectful- 
ly prays that the decree may be so modified 
as to make it an order on the judge to amend 
the return, inasmuch as the petitioner will be 
entirely without remedy if the cause is dis- 
missed ; as the time for bringing a new appeal 
has elapsed, not from his fault, but from the 
inaccuracy of the judge below; which he 
states, and which the record of this court 
shews, has been his practice on other occa- 
sions. 


Porter, contra. The attention of the ap- 
pellees’ counsel has been directed by the 
court to this question, (arising out of the 
right of the appellant for a rehearing) ¢o wit. 
can this court so modify their judgment or 
decree, as to order the judge of the inferior 
court to amend his certificate, annexed to the 
record in this case, the time, within which ari 
appeal can be prosecuted, having expired ? 
Vou. ix. 29 
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Jt is humbly conceived, under these circum. 
stances, that it would be incompetent to the 
judge below, voluntarily, at the solicitation of 
the appellant, to change his certificate on the 
record, in any manner whatever: because he 
would be estopped from so doing, the time for 
appealing having elapsed. If then he could 
not legally amend or change his certificate 
voluntarily, this court can certainly have no 
power to compel him to do an act, which, if 
done voluntarily, would be illegal. Suppose 
the record in this case presented no certifi. 
cate of the judge below, it is asked, wouldit 
be competent for this court (the time for ap. 
pealing having expired) to order him to make 
the necessary certificate ? It is believed not, 
and the case of Franklin vs. Kembal, 5 Martin, 
666, strongly supports this supposition. 

If then an original certificate could not be 
legally given, it is humbly submitted, that‘an 
illegal original could not be so amended after 
an appeal had been laid, as to authorise this 
court to do that, which, from the original cer- 
tificate, they could not do. 

As to any:hardship on the part of the ap- 
pellant, if any, the court has nothing to do 
with it: the law alone must be their guide. 
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The law has pointed out the mode of having East’n District. 


decisions of inferior tribunals reversed by this 
court, and ifthe appellee presents himself in 


a shape that this court cannot take notice of ** 


him, he alone is to blame. 

But it may be said that this appeal was 
taken in time. But that does not change the 
position; that after the time for appealing 
has elapsed, the inferior court has no right to 
change the record by an amendment; and if 
not, then this court has no right to order the 
judge of the inferior court to do so. . The pe- 
tition of the appellant does not present a 
case suggesting a diminution of record, but 
wants something original, not appearing even 
on the record below. 


Livingston, inreply. In the application for 
a rehearing, I suggested, as a reason why 
the decree should be modified, that the time 
for appealing having expired, we would be 
without relief. Ilearn from the defendant’s 
answer that this is the very reason ‘why I 
should have no relief, that is to say, that altho’ 
the court might grant me that indulgence, in 
a case where I could obtain my object with- 
out it, by bringing a new appeal, yet.when the 
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East’n District. indulgence is of consequence, it ought not to 


April, 1822. 
PY wy 
Grrop 
v8. 


PERRONEAU’S 
HEIRS. 





be granted. I confess I cannot see either the 
force or the justice of this reasoning. The 
office of a court of appeals is to correct the 
errors of inferior courts, where it can be done 
by their own decree, or to force the inferior 
judge to correct them when the superior tribu- 
nal cannot doit. The return ofthe judge can. 
not be corrected (if essentially erroneous) 
by the court of appeals, but they can oblige 


him to correct it; otherwise the right of ap. _ 


peal might be forever defeated by informal 
certificates and returns; for the party wish: 
ing to confirm an erroneous judgment, would 
have nothing to do but to get the judge to 
make two informal returns, and then in the 
course of proceeding, the two years have 
elapsed, and the judge is spared the mortifica- 
tion of seeing his errors exposed, and the par- 
ty obtains the effect. It is asked, whether, if 
the judge had made no return, the court 
would direct him to make one after the time 
for appealing had expired ? I presume there 
can be no doubt but this court would do so, 
and would be bound to do so, if the appeal 
had been entered in time, and that the want 
of relief if they did not do it, would be an ad- 








diti 
of i 


inte 
whi 
the 
the 
the 


din 
gal 


ha’ 
are 
ane 


his 


dit 
los 


ha 
for 








OF THE STATE OF LOUISIANA. . 229 


ditional motive. This court has the power East’n District. 
rs , April, 1822. 
of issuing all mandates to carry its powers A ong 


into effect. Now, ifajudge make no return "9? 


PERROVEAU’S 


when he is ordered, or make such a one as ***hen™s 


the court cannot act upon, does he not defeat 
their power? And can it be doubted that 
they have the power to prevent this ? © 

This court is also directed to decide accor- 
ding to the “ right of the cause,” without re- 


garding the defects of form. Now, here we 


have been ruined by a judgment, which we 
are ready to shew to be manifestly unjust, 
and yet, because the judge chooses to qualify 
his certificate, by saying that it is made accor- 
ding to the best of his recollection, we are to 
lose our remedy. 

Suppose, after the time for appealing should 
have expired, an appeal, regularly taken be- 
fore, should be called, and it then be dis- 
covered that part of the record has been 
omitted to be served, would the court say 
with the counsel for the appellees, tho’ we 
have on other occasions sent mandates to 
bring up the part of the record that is wan- 
ted, yet because you cannot in this case bring 
a new appeal, we will not grant you the usual 
relief. I have no fear that such principles 
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East’n District. could ever be adopted by this court in such a 


April, 1822, 
Pry 
Grrop 
vs 


case. 
But does the present essentially. differ from 


Punnoneav' it. If it do, I really cannot perceive where 





the difference lies; the law is as imperative 
that the whole record be sent up on the ap. 
peal, as it is in directing that the judge shall 
certify ; nowarecord with only half the pro. 


ceedings is a faulty record; a return, in other 


terms than those required by law, is a faulty 
return,—but the one is every day ordered to 
be amended: why not the other? 

There is this further reason in the present 
case, that the judge below thinks, and many 
other persons think (erroneously according 
to the opinion of this court) that the retum 
in this case, really is of the same import with 
that required by law, and that the words ex. 
pressed are always implied in the phrase 
prescribed by the statute, an error, which tho’ 
not inexcusable, would be fatal to the inter. 
ests of my client, if no opportunity be offered 
of correcting it. 


Porter, J. delivered the opinion of the 
court. In this case an application has been 
made for a rehearing, and we have been re- 
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quested to amend our former decree in such Fast’n District. 


a manner, that instead of dismissing the ap- 
peal, we may remand the cause, for the judge 


to make out his certificate according to law. P# 


The defendant has been heard in opposi- 
tion to this application. 

We think it should be granted. According 
to the decision in Franklin vs. Kembal. 5 Mar- 
tin, 666, when the cause is tried on written 
documents alone, the judge may certify at any 
time as long as his memory permits him. If 
he can thus certify the present record, it will 
promote justice to remand it, to enable him 
to do so, as by these means we shall have it 
in our power to decide the cause on its me- 
rits. 

The defendant has argued, that we are 
precluded from sending the case back, be- 
cause two years have now elapsed: and that 
as the judge could not make out a certificate 
voluntarily, after this lapse of time, the court 
cannot direct him to do so. Weare ofa 
different opinion. Under the act of 1817, the 
judge may make out his certificate when he 
pleases. Whether the party can profit by it 

is quite‘a distinct question. The period, fixed 
by law for bringing up appeals, has no relation 


April, 1822. 
PY 
Grrop 

v3. 

RRONEAU’S 

HBIRS. 
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Best's District to the power conferred on the judge to certify 
~~ the record ; both are matters of positive law; 


Gizop and depend on the regulations particular to 


PERRONEAU’S 
HEIRS. ° each. 


Our former judgment must therefore be so 
modified that this record be remanded, with 
directions to the judge to certify it according 
to law, and that the appellant pay costs. 


ei _coeeeeel 


DAY vs. EASTBURN & AL. 


= appealcan Apprar from the court of the first district. 
e allowed after 


two years have 
expired fromthe Porter, J. delivered the opinion of the 


rendition of final 


sean court. The house of Eastburn & Co. of New- 


Passos York, being indebted to a certain John Day, 


ing from judg- . ° ° 
Siarke ae of that city, he commenced suit against them 


sons not parties 5 ; ° 
to them, must be in this state, by an attachment, which was 


confined to those ~ . ° 
Coote to. levied on credits and effects of said Eastburn 


terest inthe mat- & Co. in the hands of Benjamin Hanna. J udg- 


ter in dispute at 

the | ime jvds- ment was obtained in this suit, and execution 

dered’—Quere. issued. Before the money was made on.it, 
Hanna became insolvent, and further pro-. 
ceedings were stayed. The parish court 
finally directed the property ta be sold, and. 


the proceeds held subject to the privileges 


_which he creditors might have had on the - 


thing disposed of. 
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The syndics of Hanna subsequently filed a 
tableau of distribution. Day, the plaintiff in 
this action, opposed it, and insisted on being 
placed thereon as a privileged creditor, in 
consequence of the lien created by the exe- 
cution levied on Hanna’s property, as garni- 
shee, in the present suit. To get clear of the 
privilege thus claimed, the syndics have taken 
this appeal, and now, as on behalf of the de- 
fendants, Eastburn & Co., assign errors on the 
face of the record, and pray that the judgment 
be reversed. 

If it was necessary to examine the ques- 
tion, it would be perhaps found that the right 
of appealing from judgments by persons not 
parties to them, must be confined to those 
who had an interest in the matter in dispute, 
at the time judgment was rendered. It is un- 
necessary however to examine a_ point not 
free from difficulty, when the case can be 
decided on the simplest and surest of all 
grounds—the clear and positive provision of 
a statute. 

Judgment was rendered on the 14th day of 
December, 1819; the petition of appeal and 
order granting it, are of date the 23d Febru- 
ary, 1822. 

Vou. xr. 30 
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East’n District. i in? } 
ah, tae An act of our legislature, Martin’s Dig. 438, 


~~~ has provided that no appeal shall be allowed 


D ° ° ° 
> unless within two years after rendering or 


EasraunnSal )ccing the judgment or decree complained 
of, and there is no saving, except for infants 
or persons insane. 

This act contains negative expressions; jt 
of course repeals former laws which are dif. 
ferent from it. And were we to say that an 
appeal might be taken after two years had 
elapsed, when the statute says no appeal 
shall be allowed unless within that time, we 


would be enacting laws, not expounding them. 


It is therefore ordered, adjudged and de- 
creed, that the appeal be dismissed with costs. 


Seghers for plaintiff, Workman for defendants, 


FERRER vs. BOFIL. 


Ifthe testimo- AppeaL from the court of probates of the 
mony of a wit- - 
ness containsdi- parish of New-Orleans. 
rect and palpa- 


ble contradic- ° oe 
ace a Porter, J. delivered the opinion of the 


preme court will : . os 
Pict it altoge- COUFt- This appeal is taken from a decision 


ther. . ° 
An executor 2f the court of probates, rejecting several 


cannot be al- charges in the account of the defendant, exe- 


lowed, in his 


ae cutor of the last will and testament of Se- 


to defend him bastian Ferrer, deceased. 
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Our attention is first called to a credit East’n District. 


April, 1822. 
claimed by the executor of $2399 and 75 wv w 
FERRER 
cents—a payment, as he alleges, made to one x 
OFIL. 


Boisdorée, for improvements and repairs on 








- against a suit 
ahouse of the testator. In support of this brought by the 
° ° - heir to surren- 
charge he produces a receipt signed by Bois- der the property, 
a i if that suit is not 
dorée, which literally translated, runs thus :— instituted until 
: one year after 

« I acknowlege to have received from Mr. the executor’s 

° appointment. 
Josh. Bofil, for account of Mr. Sebastian Fer- "Nor for the 
fee paid in an 
rer, the sum of,” &c. &c. action brought 
ace ° + ,egpby the heir al- 
In opposition to this demand, the plaintiff leging fraud and 
° afterwards dis- 

and appellee offers the evidence of a free wo- continued. 

Nor for a suit 
man of colour, called Catherine, who proves brought by the 
° ° executor on an 
that the money for which the receipt was uncertainevent, 
when it is not 
taken, belonged to the testator. And he also proved that it 
° was a sound ex- 
urges many reasons why the claim should be ercise ofthe dis- 
cretion vested in 


rejected: the easy circumstances of Ferrer, him. 
which rendered it unnecessary to accept of 
advances of this kind: the great improbability 
that Bofil should pay for repairs on his house, 
and never call on him during his life for the 
money :—and lastly, presents an argument 
drawn from the language used in the instru- 
ment produced, urging that when a man pays 
money for another the receipt taken to evi- 
dence it, is worded differently, and in French 
runs thus—Regu des mains et deniers de.......pour 


compte de, Sc. &c. 
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The appellant replies, that the woman of 
colour was a slave, and incompetent, and if 
not incompetent, her evideuce is so contra. 
dictory that no credit can be given toit. He 
shews that the repairs were necessary and 
useful—proves that he made the contract with 
Boisdorée, and paid him—exhibits the testa- 
ment of Ferrer, and from the enumeration 
there made of his property, argues that he 


had not funds to pay the workmen; and 


finally insists, that, as at the time this receipt 
was given, he was instituted Ferrer’s heir; 
it is not at all improbable that he should 
make advances for the improvement of pro 
perty he imagined would be one day his own. 

We wave the question as to the compé 
tence of Catherine, on the ground of her not 
having attained the age of thirty years when 
the act of emancipation was passed, it is one 
of too much importance to be settled where 
it is not necessary to a decision of the cause. 
Admitting that she was a legal witness, the 
objection goes strongly to her credit, even 
if her story was consistent. 10 Johnson, 132. 
The evidence however given by her contains 
contradictions so direct and palpable, that 
it is impossible we can put faith in her decla- 
tions. | 
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The testimony of this witness left out of East’n District. 


view, the other matters pressed on us amount 
to nothing more than mere conjectures, which, 
in number and weight, appear to be pretty 
equally balanced. Recourse must therefore 
be had to the receipt itself, and in our opi- 
nion, the expressions used in it, (coupled with 
the testimony of Boisdorée, that he contract- 
ed with Bofil, and was paid by him) are sufh- 
cient to throw the burthen of proof on the 
heir, that the payment was made out of the 
funds of the ancestor. 

We agree with the parish judge in opinion 
respecting all the other items of the account. 

The charge of counsel’s fee, for defending 
the executor against the suit of the heir, call- 
ing on him to surrender the property in his 
hands belonging to the succession, cannot be 
admitted. The action was not commenced 
until after a year had elapsed from the date 
of his appointment; his authority of course 
had expired. Ifthe appellant felt any doubt 
as to the character of the person claiming 
the estate, he should have rendered his ac- 
count to the court of probates, contradictori- 
ly with the attorney for the absent heirs, and 
surrendered. the property to the curator ap- 
pointed to receive it. 


April, 1822. 
Pw 


FERRER 
vs. 
Bort. 
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East’n District. 'The suit brought, alleging fraud, and after- 


April, 1822. 
Pw 


FERRER 
vs. 
Bort. 





wards discontinued, cannot be distinguished 
from unfounded actions that are of every day’s 
occurence inour courts, and that are abandon- 
ed as soon as caprice, or a want of evidence 
induces the plaintiff to pursue that course; 
whether the action complained of here was 
such a one as would furnish ground for dama- 
ges, cannot be examined in this suit; nor can 
the expences incurred in it be set-off against 
the demand now made on the executor to 
surrender the property of the succession en 
trusted to his care. 

The fee paid, for instituting suit to have the 


settlement between Ferrer and his former 


partner annulled, must also be rejected. When 
money is given by an executor, on a quite un- 
certain event, he should shew that the inter- 
ests of the succession required it, or at least 
make out a strong case, to induce a belief they 
did; and that, under all circumstances, it was 
a sound exercise of the discretion vested in 
him. This he has not done. On the con- 
trary, from what appears on record, there is 
every probability he could not have succeed- 


ed in the action commenced. He might well 


have waited to consult the heir, or his agent 





bef 
ticu 
pire 
the 


cret 
bate 
do | 
$14 
the 


defe 


cou 
dic: 
dize 
fror 
in ¢ 
had 
the 
the’ 














OF THE STATE OF LOUISIANA. 239 


pefore he took so important a step; more par- Eeat’n Dustrict 
ticularly as his authority of executor had ex- arid 
pired at the time he made this disposition ¢ 


the money entrusted to him. Borit. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the court of pro- 
bates be reversed, that the appellant, Bosil, 
do recover of the estate of Sebastian Ferrer, 
$1432 96 cents, with costs of this court and 
the court below. 


Moreau for the plaintiff, Livingston for the 
defendant. 


—=—— 


RITCHIE & AL. SYNDICS vs. WHITE & AL. 


Appeat from the court of the first district. A debtor 
ought not to 
Martuews, J. delivered the opinion of the nog te 
court. This action was commenced by the syn- — 
dics to recover a certain quantity of merchan- 
dize, described in their petition, or its value, 
from the defendants, who received the goods 
in dispute from the insolvents, after an order 
had been made to stay proceedings against 
the latter, upon an application to surrender 
their property for the benefit of their credi- 


tors. It is stated in the petition, that these 
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ast'n District. goods are subjected to special liens and pri- 


April, 1822. 
PY wy 


vileges, on account of rent of the house in 


Ree. which they were stored, to the amount of four 


Warre & 4. hundred dollars and upwards, and also fora 





large amount due to the united states, on cus. 
tom-house bonds, &c. 

The judgment of the district court being 
in favor of the plaintiffs, only for the amount 
claimed on account of rent, they appealed. * 


The evidence in the cause, and admissions 
of the parties, shew that the goods in ques- 
tion are not the property of the insolvents, 
but were held by them on consignment from 
the owners; for whom the defendants receiv- 
ed and now hold them. This is literally true, 


in relation to all, except thirty-eight bags of 


pepper, which were bought by the bankrupts 
on account of the consignors, and paid for 
with the funds of the latter. These circum. 
stances, it is believed, place this property 
on the same footing with the rest of the goods. 


In case of failure and cessio bonorum, it is’ 


clearly the duty of the insolvent to surrender 
all his own goods: but to give up as his own, 
those of another person, which might be in’ 
his possession, at the time of such failure, 
would be illegal and dishonest. 
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In the present case, it appears that the in- East's 
solvents delivered to the defendants, property Rey oe 
which they held not as owners, but as agents ""9™E4as 
for other persons: in so doing, we believe Waarg & au 


they acted legally and honestly; and the ap- 
pellees ought not to be disturbed in their 
possession, unless it be shewn that some dien 
or privilege followed, and still attached to 
- the goods (at the commencement of this suit) 
in the hands of these last pessessors. This, 
in our opinion, the plaintiff and. appellant has 
failed to do, and consequently has.no good 
grounds of complaint against the judgment of 
the court @ quo, which, as to him, ought to be 
affirmed. , 

But the appellees, in pursuance of a jlate 
act of the legislature, in answering to the ap- 
peal, have assigned errors, on which they 
rely to have judgment reversed ¢n toto. 

In relation to these errors, we are of opi- 
nion, that the syndic, in representing the mass 
of the creditors, represents each individual 
composing said mass, so far as concerns the 
property of the cedant, which he is bound 
to administer for the benefit of all who may 
be interested therein, whatever may be ‘the 
different interests. 

Vou. x1. 3h 
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The only question of any difficulty in the 
cause, (as suggested by the counsel for the 
plaintiff) relates to the claim of privilege 
made on behalf of the lessor of the insolvents, 
on all the goods found in the store which was 
leased, whether belonging to them or to other 
persons. When a house is let chiefly for a 
store or shop, the landlord or lessor may 
seize the goods found in it, to pay rent, and 
this his privilege follows them even after re- 
moval, provided he prove their identity, and 
urge his claim within a fortnight from the day 
of their removal. Civ. Code, 468, art. 74. 

The pursuit of the goods of a third person 
to pay rent on a contract of lease, as provid 
ed for by law, is clearly a proceeding in rem, 
in which the lessee has no direct and imme 
diate interest; therefore protection granted 
to him and his property, ought not to delay 
the lessor from seizing such goods whilst they 
remain in the leased premises; or if pursued 
in the hands of another person, within ' the 
time limited bylaw. As to this extraordinary 
privilege of landlords, it is believed that they 
are not represented by syndics, appointed to 
represent the mass of creditors ‘inthe ma- 
nagement of insolvent estates; but that they 
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may and must for themselves, and in their own 
right pursue the property within the prescrib- 
. ed period, or lose the privilege. From this 
view of the case, it is believed that the judg- 
ment of the districtcourt is erroneous. 


It is therefore ordered, adjudged and de- 
ereed, that it be avoided, reversed and an- 
nulled, and that judgment be rendered for 
the defendants and appellees, with costs in 
both courts. 


Hennen for plaintiffs, Workman for defendants. 
a oe 
MARIE LOUISE vs. CAUCHOIX. 


Apreat from the court of the parish and 
city of New-Orleans. 


Martiy, J. delivered the opinion of the 
court.* The plaintiff stated herself to be the 
owner of a negro, according to a bill of sale 
annexed to the petition, whom the defendant 
unlawfully detains. 

The defendant pleaded the general 
and set upa title totheslave. 

There was judgment for the plaintiff, and 
the defendant appealed. 


issue, 





* PorTER, J. was absent during the trial from indisposition, 
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A private aét 
does not become 
authentic by its 
being recorded. 

A parish judge 
has no authority 
to receive the 
acknowlegment 
of a deed. 












Bast’n District, 
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At the trial, the plaintiff offered in evidence: 
pm a a fiotarial sale of the slave, from Laconture to . 
a L’Eglise, dated Dec. 7, 1807, and a certified | 
Cavcnors. eopy of a private act of sale from L’Eglise to 


herself, dated Jan. 4, 1808, acknowleged be 
fore the judge of the parish of Avoyelles,.on 
the 17th of May following. 

To the reading of this certified copy, the 
defendant’s counsel objected, but his objec- 
tion was over-ruled, whereupon he took a bill 
of exceptions. 

It seems to us the parish judge erred. 
The act of sale from L’Eglise to the plain- 
tiff was a private one, and when she recorded 
it in the office of the parish judge of Avoyelles, 
as she would have done in other parishes in 
the office of a notary public. She did not 
alter its character, tho’ she gave it effect 
against third persons. It became a register. 
ed, or a recorded act, without becoming’a re- 
cord, which proves itself—without “orm to 
be a private act. 

It is true the act was acknowleged by 
L’Eglise before the parish judge of Avoyelles, 
who has certified his acknowlegment. But 
this acknowlegment is not subscribed by 
L’Eglise, nor was the judge who received it, 
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act of acknowlegment, not being clothed ea 
with the signature of the vendor, nor of any M4*=hovne 
witness, and. containing no mention of his in- Cavenore 
ability to sign, cannot be considered as a no- 
tarial act, and we do not know any law au- 
thorising a parish judge as such, to receive 
the acknowlegment of a grantor. 
We conclude, the court a quo erred in ad- 
mitting in evidence the copy of a private act, 
while there was no evidence of the genuine- 
ness of the original. 
There were other objections taken to the 
act of sale, and.as to its effects; but as these 
were grounded on and supported by quotations 
of the Civil Code, which was approved by the 
governor on the 31st of March, 1808, while 
L’Eglise’s sale is of the 4th of January pre- 
ceding, we think the judgment ought to be re- 
versed, and the case remanded with directions 
to the judge, not to admit the eopy certified 
by the judge of the parish of Avoyelles, as an 
authentic act, and that the costs of this ap- 
peal be borne by the plaintiff and appellee. 


Ripley for plaintiff, Seghers for defendant. 
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246 CASES IN THE SUPREME COURT 
East'n District. ‘ 
“April prea GRAY vs. TRAFTON. , 
Ie 7 . ‘ 
Gaaw Aprpeat from the court of the first district, 
Paueron. 


Hawkins, for the plaintiff On the 3a of 
aud beatach, Feb. 1820, the present plaintiff instituted 


ment is evidence 


of the debt, informer suit against the present defendant, 


another suit 


brought in the Both parties being non-residents. 
— The suit was founded on promissory notes, 
amounting together to $2013 35 cents, with 
interest thereon; and an attachment prayed 
and awarded; as is usual in similar cases, 
an attorney was appointed to defend the in- 
terests of the defendant. | 

The order of appointment was made onthe 
16th of February, 1820. 

The counsel was allowed from February 
to July, to correspond with the defendant, 
and on the 13th of that month, filed an an- 
swer, disclaiming the property attached, and 
pleading general issue. 

Upon the trial of the cause, the plainti 
obtained a judgment for the whole amount 
claimed, but owing to sundry claims inter 
posed, and the wages paid the crew of the 
vessel attached, he only obtained a partial 
satisfaction of his judgment, leaving the bal. 
lance due, $900 34 cents, with interest. 
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i East'n 
For this balance the present attachment ee 


was sued out. 

|The same counsel was appointed) to de- 
fend, and filed an answer, pleading to the me- 
fits of the case, and also alleging the mo- 
ney attached in the hands of the garnishee, to 
have been assigned to one Dillingham. The 
judgment and record in the former attach- 
ment being referred to, and made part of the 
present petition, it was offered in evidence 
by the plaintiff, and the reading of it was ob- 
jected by the defendant’s counsel, on the 
ground, that the. former proceedings being 


‘im rem, could not be read in the present suit, 


although, for the same cause of action and 
between the same parties. : 
» The cases relied on by the defendant’s 
counsel in support of this objection, are— 
Phelps vs. Holker, 1 Dal. 261. Bissell vs: Briggs, 
9 Mass. Rep. 462. Pacoling vs. Bird’s Ex’rs. 
13 Johns. Rep. 192. Borden vs. Fitch, 15 Johns. 
Rep. 121. Astor vs. Winter. 8 Martin’s Rep. 205. 
“The cases from the common law reporters 
¢annot, it is believed, support the objections 
nade’ by the defendant’s counsel. ' Neither of 
‘the cases occurred in the same state, between 
the same parties, and before the same tribu- 
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ae ee 


ae mel, nal, called on to give credence to its own're. ee v 
ww cords and proceedings, as is the case now © tion 
Gray 


~. under gonsideration. Inthe case from Dal | qyq 
Prarrox. Jas, the plaintiff had sued out an ‘attachment | » 
in Massachusetts, which being levied upon | 

one blanket, (the reputed property of the de. | ~ je, 
fendant) judgment was had, and the court of J) -1 
Pennsylvania was called on, not only toep, el 

force that judgment, but to deem it conclu F 

sive between the parties. - Ss 

The case from Dallas was decided belong Te ws 

the adoption of the federal constitution, and by 
consequently before the act of congressigave | 


full faith and credit in one state to them’ |. * 
cords and judicial proceedings, had in another | © ine 
; state. And the court did not, in that casé 4 clt 
reject the record and proceedings from béing ag 


read as evidence, but merely declared, ‘that a 
“it could not be considered as conclusive F gh, 
evidence of the debt.” M‘Kean’s Chief Just. 7 ey 
1 Dallas, 264. . aa 
In the case from Massachusett’s Reports, the 4} © jn 
court gave validity to the judgment. pre- | 
viously obtained in New-Hampshire, and — 
declared it not only evidence, ‘but conclusive | 
_.between the parties, if it should.appear that | J 
the court originally rendering judgment, had } 
jurisdiction of the cause. a 


es 2 





vara 
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* Whether or not the court had jurisdic. East’n District. 
as April, 1822. 
tion of the cause in the case of Gray v8. Grow 

| Trafton, depends on the laws of Louisiana, °*4* 
giving the benefit of attachment against 


TRAFTON. 
“absent debtors; and the manner in which 






PTT REO PRR oe NORE. eee 






“these laws have been inferred by the court. 
’ "Until the previous’ judgment in the court 
“below be brought before the appellate court, 
‘they will not now question its validity, much 
" less refuse the plaintiff the benefit of the judg- 
ment in support of this action. 

It is stated in the same case from Mass. Rep. 

- that proceeding, by attachment, against the 

goods of the defendant in one state, and judg- 

' ment therein, would not be binding and con- 

clusive in a personal action in another state, 
- against the same defendant. 

This position does not weaken the right of 

} the plaintiff to recover in this action; or at all 

| events, to read the record offered. It will be 

time enough to resist the doctrine laid down 



















in the case last referred to, when Gray shall 
sue T'rafton in another state, and rely on the 

~ judgment. in attachment here, as conclusive 
evidence in the cause. The two cases from 

_ “Johnson’s Reports will be found of the same 
| character of that already commented on, and 
32 
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are cases growing out of records from a sister ) 
state. — 

In the case from 13 Johnson, it appeared 
that the judgment recovered in Connecticut 
on attachment, and relied on as conclusive 
against the defendant in New-York, had been 
rendered upon supposed effects in the hands 
of the garnishee, but upon investigation, it 
was decided by a Jurys that the garnishee 
had no funds. 

It was effects, in the hands of the garnishee, 
which alone could give jurisdiction in that: 
case ; take away the effects and the jurisdie- 
tion of the court necessarily ceased. 

In the case from 15 Johnson, in refusing to. 
give force and effect to the judgment on at: 
tachment, offered in support of the action,’ 
chief justice Thompson expressly speaks of» 
judgments froma sister state. 15 Johns. 143.5 

The case of Astor vs. Winter, referred to 
by defendant’s counsel, has no application. 
The principle there settled: being, that “if 
the suit is not sustained by the proceedings 
on the attachment, it is clear that ‘nodegal 
measures have been taken to’ compel ‘the 
appearance of the defendant.. The answer, 
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pot cure the defect in the levy of the attach. Basr'n Distria. 


ment. 8 Martin, 208. 

No point is made in the case before the 
court, which questions the soundness of the 
principle laid down in Martin. If the attach- 
ment be wrongfully sued out or levied, the 
appearance by counsel will not remedy the 
error, No question has or can be made as 
to the legality of the proceedings in this case, 
nor that the attachment has been illegally 
levied, : 

If the propriety of rejecting the record as 
evidence altogether, or the validity of the 

judgment in the former case of Gray vs. Traf- 

ton, was to be tested alone by the common 

law books, the cases relied on by the defen- 

dant’s counsel would be greatly weakened, if 
not destroyed, by subsequent decisions, 

In Croudson ys. Leonard, 4 Cranch, 442, judge 
Washington says, “ By the common law, the 
judgment of a foreign court is conclusive 

where the same matter comes again inciden- 
tally in question—-prima facie evidence, where 
} the party claiming the benefit of it calls on™ 
} thecourts of England to enforce it.” 
4 |. Since the adoption of the federal constitu- 

_ tion, and the acts of congress on this subject, 4 
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judgment obtained in one state, shall have 


w-~ the same effect in another, as it would have 


Gray 
v8. 


TRaFron. 


in the state where it was obtained. Mills ‘yg, 
Durpee, 7 Cranch, 181, 483. Hampton vs. MCur. 
nell, 3 Wheaton, 234. 

If thé judgment is conclusive where it ‘ig 
obtained, it is conclusive in every other state, 
district, or territory in the union. 7 Cranch, 
481, 484. 

The common law gives to judgments of the 
state courts the effect of prima facie evidence 
in the courts of the other states. But the 
constitution contemplates a power in congress 
to give conclusive effect to such judgments, 
7 Cranch, same case. ve 

Is not the original judgment obtained ‘by 
Gray vs. Trafton conclusive, between the i 
ties in the state of Louisiana? 


If it is not, then the attachment tas isa | 


nullity. 


If any property of Trafton could now be : 


found within this state, could not Gray sue 
out his execution and levy for so much of 
his judgment as is still unsatisfied ? 


The insufficiency of effects in the hands of — 
the garnishee, arising too from the interven- | 
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merits of the cause, and that too, after the 


- counsel had corresponded with the defen- 


dant, and not only resisted the claim of the 
plaintiff, but so far as it was practicable, gave 
his efforts to promote the claims intervened 
by third persons. 

», But the plaintiff is relieved from further ci- 


tations from the common law reporters, by the 


case of Young vs. Black; where it is decided, 
that the record of a former judgment may be 
given in evidence between the same parties, 
with parol proof that it was for the same 
cause of action, and the controversy having 
passed in rem judicatam, and the identity of 
the causes of action being established, the 
law will not suffer them to be again brought 
into question. 7 Cranch, 565, 567. 

In the case now before the court, the plain- 
tiff did not offer the record as conclusive evi- 
dence, though he might well have done so, 
but offered with it parol proof of the execu- 
tion of notes, made part of the record the just- 
ness of the demand, and the ballance due on 
the judgment. 

The supreme court of the united states have 
gone still further, and decreed that judgments 
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_ weaken the force of a judgment had upon the East’n District. 
April, 1822. 


Pry 


Gray 
vs. 
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dust 

East'n District. or decrees may be introduced and read ag . 
April, 1822. order 
ww evidence even against third persons, where id 4 
Geax the decree introduced is not as per se, bind, | guet 
ing on any rights or the other party, but an iene 


‘FRAFTON. 
introductory facet, to a link in the chain of the inferi 


recor 
itself 


party’s title, who introduces it. Barr vs. Gratz, | 
4 Wheat. 214, 220. 

This court has been governed by the 
saine principles, and in the case of Breedlove 
vs. Turner, expressly recognizes the doctrine, 
that a record may be read in evidence even 
against third persons, where it is not intro — 
duced per se, as binding on the rights ofthe _ 
parties. 9 Martin, 377. ! 

By reference to the petition in 1 this case, it 
will be perceived by the court, that the plain, . 
tiff does not refer to and rely on the naked | 





judgment formerly recovered against, but re. | 
fers to and makes part of the petition in the 
record, and proceeding had, before the same |; 
court, in the former attachment. The notes , | 
upon which the original action was instituted, 
constituting a part of that record, and the 
proceedings had likewise, shewing how far | 
the plaintiff’s judgment had been satisfied by | 
effects attached. | 
' If the record,-as offered, is not deemed conr 
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glusive evidence, so as to enable this court to 
order judgment to be entered in the court be- 
low for the balance that may appear to be 


| due the plaintiff, it is believed this testimony 
eahnot hesitate to reverse the judgment of the 


inferior court. The more especially as the 
record was not relied on by the plaintiff as in 
itself conclusive, but was presented coupled 


with the readiness to go into parol proof of 
the execution of the notes made part of re- 


cord, the justice of the claim and the amount 


. | still due. 


Even according to the rigid forms of com- 


_ | non law pleading, this would have been per- 


nitted the plaintiff. 
_ How much more readily will this court ac- 
tord it ? 


| In the case of Gilly & al. vs. Henry, this 
Joourt drew the distinction which signalizes 
‘the civil law court in awarding justice, where 


itwould be denied by the forms of pleading 


| ' mforced by the common law courts. 


The court there say, “ in courts, in which 


_} the ‘civil Jaw prevails, the plaintiff does not. 
] produce his case in various forms; and evi- 
| dence is admitted when it supports the alle- 
| gion in substance.” 


8 Martin, 417. 
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Under the sanction of this principle, with | g 
what propriety can the record, as offered in | 


the court below, be deemed inadmissible ‘ a 


evidence? No authority has been produced 
which would reject it. Can any reason be 
offered ? 

Can the defendant pretend, that the peti. 
tion did not apprize him of the nature"of the 
claim. All its merits had been once litigated, 


not by an appearance in mere form, but by | ° 


pleas in avoidance and to the merits, after 
correspondence with the defendant, by +the 
counsel appointed to defend. In the second 
suit, the same course is pursued—the same 
counsel appointed, who after months of con } 
respondence, again appears and resists the 
plaintiff’s demand ; not upon the ground, that. 
the debt is unjust, but that the effects attach. | 
ed had been previously assigned over toa | 
third person. f 
In the first suit, the defendant was phon 1 
in urging the claims of a third party. The |. 
merits of this claim was investigated by the | 
court below, and found to strengthen, rather 
than weaken, the demand of the plaintiff 
In the second suit, the defendant is equally }| 
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attached, that he might again aid a third per- Eastern Dist. 


























1. April, 1922. 
ith gon. ed 
in| ; These facts are presented to the court, that — 
le | _ they may see there is no ground te com- nascar 
ed plain of surprise in the trial of the cause below. 
be The effect of confirming the decision of the 

court below, not only subjects the party to a 

ti: |. — non-suit, but will result in the total loss of his 
he |. debt. To work an injury of this sort, this 
d, ~~ ‘court must be fully satisfied that the forms of 
oy pleading, relied on to reject the record, are : 
er indispensable to our system of jurisprudence. 
he 
do Carleton, for the defendant. ‘The court be- 
re | low certainly did not err in refusing the re- 
ae | cord in the former case to be read in evidence 
le in this. 
at | To test the propriety of the opinion of the - 
bh court, we have only to inquire, whether the 
ay judgment in the first attachment case; is evi- 
vt dence of a debt due from the defendant to the 
pt plaintiff: this 1 apprehend, is our sole inquiry, 
ne for if it establish the existerice of the debt, the 





F defendant cannot hope to resist it; if not, the 
“= plaintiff must fail in his action. | 
| © The principles, established in the cases 
y a: Vou. x1. «88 
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, astern Vist cited, shew most clearly, that such judgment 


April, f ‘ 
w~~— is no evidence of a debt. In Pawling vs. Birds 
Gray 


vw Ea’rs. 13 Johns Rep. 206, the court say, - 


PRAFTOR: Te ig well settled, thata judgment in another 
state, fouuded on proceedings by attachment, 

against the goods of the defendant, he not be- 

- ing within the jurisdiction’ of such state, is 

not even prima facie evidence of a debt in 


our courts, It is regarded as a proceeding - 


in rem merely. To consider it asa ground of 
action here per se, would be contrary to the first 
principles of justice. As a proceeding in 
_personam, the foreign court in such case had 
no jurisdiction.” Again in Phelps vs. Holker, t 
Dal. Rep. 261, the court say, “ The judgment 
obtained in the court ofthe state of Massa- 
chusetts, in a foreign attachment, between 
the same parties, is not conclusive evidence 


in the cause of the debt claimed by the plain. 


iff’ In Ribourne vs. Woodworth,5 Johns 
Rep. 37, the court decided, that “'The attach- 


ment ofan article of his property. could not’ 


bind him; it could only bind the goods at- 
tached asa proceeding in 7em, and the judg- 
ment obtained by default, in pursuance of suck 


attachment, cannot be a ground of action here » 


against the defendant.’ * The reason that 


y 
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such jadgment cannot be read as_ eviderice Eastern Dist. 
iga second cause, is not ‘that it was rendered Soe 
in another state, but because it was noevi- “RA* 
-dence of the debt; for if it was, it could, like — 
all other judgments, be read in evidence un- 

der the provisions of the act of congress, 

against the defendant in the courts of any sis- 

ter state, whether the action was brought in 

rem orinpersonam ; thatsuchjudgmentshould . ~~ - 
not be evidence of the debt,is certainly found- 

ed on the plainest principles of justice; the — 
defendant when absent, not only resides out 

of the jurisdiction ofthe court where the suit 

_ is brought, but often in the remotest part of 
the world. On the institution of such suit 
; our law provides—“That on the return of the 

writ, the court may proceed to hear and de- 
terthine the claim of said petitioner; first, 
naming some proper person to defend said 
debtor, provided no attorney shall be retain- 

ed by him, and on application of the person 

so defending, granting such delay, in order to 
_ procure an answer, and make out a defence 

asto the court may seem just.” 7 Martin’s Dig. 

vol. 1,516. The attorney so appointed, may 

or may not, apply for time to. correspond 
with the absent defendant, ‘and if he apply, 
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Raster Dict. the court may fix such time as shall be deems, 


April \ 


~~ ed sufficient, at its discretion. 


Gray 
v8. 


TRAFToN. 





The attorney 
may or may not, as he thinks fit, address a 
letter to the absent defendant; and if he de 
termines so to do, he directs it to the place 


only where the plaintiff chooses to say he ree 
sides, he being himself, totally ignorant of the _ 
cause of action, as well as of the domicileof. | 


the party, whose interest he is made to es 


pouse. Ifan answer should not be received 


within the time prescribed by the court, a — 
judgment willbe taken by default, or the at, 
torney appointed, must answer without know, © 
ing any thing of the means of his client’s de 2 
Such is indeed, what generally hap. © 
If the residence of the defendant be~ 
not rightly stated, or if it be so, it may be 
‘changed, or he may have departed from it : 


fence. 
pens. 


before the letter reached him. Thus it will 
appear, that in this state, and ih every one 


where the law of attachment is known, judge’ 
ments are rendered against absent persons 


ex: 
obtained should:be evidence of a debt against ~ | 


a defendant, or his property in another cause, 
would be the grossest injustice; it would be | 


without their having any knowlege of the | 
istence of the suit, That a judgment thus 
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_ | ofhis property by proceedings before a court, 
of whose existence he may have never heard, 
In the cases cited, we are told that pro- 
ceedings by attachment are regarded in the. 
nature of a proceeding in rem, and in first 
| Dallas’ Rep. 264,- it is said, “This is a pro- 
ceeding in rem, and ought not certainly to be 
extended farther than the thing attached.” 


| produce a single instance, wherein a judg- 
ment obtained by process of attachment, or 
: by any proceeding in rem, have ever’ been 
received as evidence of the debt in another 
suit, whether the. latter be by attachment in 
‘| personam or in rem, and this for the plain rea- 
son before given, to wit, that a judgment so 
obtained is no evidence ofa debt, 
Itis a‘known and established principle of 
law, that a judgment obtained by admiralty 
process in rem, ends with the thing attached, 
and cannot ever afterwards be read against 
the claimant of the thing seized, though he 
appear to defend the pledge. So in the cases 
| cited from 13 Johns, itis said by the court, 
_ *That if the defendant had actually appear- 
} din the suit against them, as absconding 
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have been made, merely to protect the pledge, 
which was the legitimate anon of the pro- 
ceedings. 


The thing attached is often of so little va. 


lue, that the party who may live at the dis. 


- tance of 5000 miles or more, declines defend- 


ing it atall. It is sometimes, as appears from 
many reported cases, a pocket handkerchief, 
a blanket, or a credit to the amount of ‘one 
dollar, where the sum claimed may be $10,000 
or a larger amount, 


be contended, that a judgment based upon 


such proceedings, shall ever afterwards re 


main as evidence of the debt thus claimed? 


_ Thesecond point can be disposed of wide: 
out much difficulty. ‘The plaintiff alleges ‘in 


his petition, “That your petitioner, hereto- 
fore obtained in this honorable court, a judg- 


ment against a certain Mark Trafton, forthe ° 


sum of $2013 35 cents, with interest thereon, 


at five per cent, per annum, from the 3d of - 


Thad 


February, 1820, till paid, and costs.” Here 
the judgment of the court is clearly made 
the foundation of the action, But*that we 


it would not, in my judgment, haye — 
“~~ altered the character of the record, * Such 
appearance and defence must be deemed i. 


Can it, with any justice, 
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i “pight have no doubt upon the subject, the. ——S Dist 
| 


plaintiff adds, “and which will more fully 


appear by reference to the record and pro- 


ceedings had in this court, against said 'Traf- 
ton, and others, as garnishees, made part of 
this petition, and which will, in due time, Be 
exhibited.” What is it that will not more 
fully appear? ‘The judgment previously al- 
luded to; the relative which having reference 
fonothing else. In another part of his pe- 


| tition he says, “There is still due your peti- 


cents.” It cannot then be pretended, that 
the petition was calculated to advertise the 
defendant of any other grounds of action, 
than the judgment obtained in the first at- 
tachment suit. , 

Itis gratuitously asserted by plaintift’s coun- 


gl that ‘the answer in this cause was filed» 
‘afer months for correspondence with the 


iefendant.” Had enquiry been made upon 
the subject in the court below, it would have 
been seen, that defendant’s attorney had ad- 
dressed him a note immediately after his ‘ap- 
pointment by the court, and that no answer 


had ever been received; and if indeed, any 


lad been in rem, for defendant to set up any 








tioner, on said judgment, the sum of $900 35 - 
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EasternDiet, defence against the judgment in the tesa 
~~ ifas plaintiffs counsel contends, it is conclu: | 


Gray 
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TRAFTON. 


and the other-states of the union. All the 


ment extends no farther than the thing a 


court. 'The effect.and force of the judgment 


_ be ascertained by an examination of the act 





sive evidence of the debt. 
It will not escape the penetration of ‘the 


court, that if the judgment in the first cange 
be res judicata between the parties, the insti. 


tution of the present suit was not only expen: 


sive but oppressive,’ as the plaintiff might 


have seized the property attached in this 
case, and made his money, by fiert facias, Rea. 
soning upon this hypothesis, I agree perfectly 


with plaintiff ’s counsel, and cannot but ex 


press some surprise that he did not resort tp 
this mode of obtaining the sum claimed, But 
this was rather an adventurous course; not 
a precedent was to be found out. of the many 
thousand attachment cases reported in this 
authorities conclusively shew, that the jndg. 
tached. 

Martin, J. delivered the opinion of the 


obtained by the plaintiff, in his first. suit, ist 


of the legislature, which introduced in this 
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state, or the then territory, proceedings by. East's District. 
attachment, as they are now used. It is con- Ke ak 
tended, they are merely proceedings im rem, cat 
the end of which is the condemnation and 74FT°™. 
sale of the property attached. 
Proceedings in personim against an indi- 
vidual owing no kind of allegiance, to the so- 
vereign in whose courts they are instituted, 
appear at first view, odious; and if the cour- 
tesy, that ought to prevail between indepen- 
dent nations, does not require the courts of 
any of them should assist in giving effect to 
the laws of another, to the injury of her own 
citizens, a court may feel considerable reluc- 
tance in giving effect to a judgment rendered 
against an individual, in the tribunals of a so- 
vereign to whom he is an utter stranger, and 
in which he was not nor could be personally 
cited. 
But when the legislator expressly declares 
his intention, that claims of individuals of 
other nations, whose property may be found 
in the country, should be examined and in- 
forced in his courts, these cannot decline car- 
rying the legislative will into effect, on the 
ground that it is unreasonable and unjust 
that a defendant should be bound by the de- 
Vou. xr. 34 
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East’n District. cision of the court of a sovereign, to whom he 


is an utter stranger, whose dominions he ne- 
ver entered, and in a case of which he had 
no personal notice. In this country, the con- 
stitutionality of a law is the only ground on 
which a court of justice can refuse obedience, 

Process of attachment is a legal mode of 


recovering a debt due from a person being 


about permanently and absolutely to move 
from the territory, before, in the common 
course of proceeding, judgment could be rene 
dered, and execution issued against such a 
defendant; or from a person residing out of 
the territory, or departed therefrom,-or who 
conceals himself, so that a citation cannot be 
served on him, so as to compel an answer to 
the plaintiff's petition. 1 Martin’s Dig. 512, n. 6: 
In the first case, that of a person being 
about to remove, it may be said that the only 
object of the proceedings, which the legisla- 
ture had in view, was the security of the 
debt. In the last, that of a person conceal- 
ing himself, an additional one was certainly 
contemplated, viz. to compel the defendant to 
answer; otherwise he would be permitted to 
avail himself of his own wrong: against such 
a defendant the proceedings must be consi- 
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dered as in personam; otherwise the will of the 
legislators will be defeated. And all the 
cases mentioned in the law are placed on 
the same footing—no distinction is made be- 
tween a person residing out of the country 
and one concealing himself to avoid the ser- 
vice of the citation. 

It is not always wrong, that a person who 
resides out of the state should be compelled 
to answer in his courts. If he came in, and 
after having created a debt here, withdraws 
without discharging it, nothing ought to pre- 
vent his answer being required by the attach- 
ment of any property he left behind. Be 
that as it may, the legislature having made no 
distinction in cases of attachment, between 
a person residing out of the state and one 
concealing himself to avoid the service of the 
The express 
terms of the law are clear and free from am- 
biguity ; we cannot disregard the letter under 


citation, we cannot make any. 


the pretence of preserving its spirit. In prac- 
tice, the courts of this country, in giving judg- 
ment in attachment cases, have never consi- 
dered the proceedings tn rem, giving judg- 
ment that the property attached be condemn- 


ed and sold to satisfy the claims; but as 
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No appeal! lies 
from an order 
Setting a judg- 
ment by default 
aside and conti- 


fuing the cause, 
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East'n District. judgment in personam, having judgment that 


the plaintiff recover from the defendant, 
&c. Whatever may be urged in regard to 
a judgment rendered in another state, those 
of the courts of this state must be viewed 
here in the light in which the legislature hag 
placed them. 

Further, the judgment in this case was, 
that the plaintiff recover, &c. not that the 
property be condemned and sold, and it stands 
unreversed. 

We conclude the judge a quo erred in re- 
fusing to admit the judgment offered in evi- 
dence. 

It is therefore ordered, adjudged and de- 
creed, that the judgment be annulled, avoided 
and reversed, and the case be remanded, with 
directions to the judge, to proceed to a new 
trial, and to admit the judgment offered in 
evidence. The costs of this appeal to be 
borne by the defendant and appellee. : 


—<— 
FORTIN vs. RANDOLPH. 
Appeat from the court of the third district. 


Dumouln, for the plaintiff; This case is @ 
kind of judicial anomaly. The appellant, who 
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, © abehh: .< : . , East’n District. 
was plaintiff in the inferior court, obtained a, tan 


there a judgment by default, which default is w\~~ 
subsequently confirmed ; yet notwithstanding — 
that the record shews these facts in this case, — 
by an unheardof and unauthorized proceeding, 
the plaintiffis frustrated of his judgment, and 
compelled to appeal for its enforcement. But 
here he is told he cannot appeal. This asser- 
tion he answers with a decision of this court, 
which shews that an appeal may lie in such 
acase, since, in a similar one, such an objec- 
tion was made and over-ruled. 4 Martin, 314. 
Case of Prampin vs. Andry. 

That the judgment by default was duly ob- 
lained; that it was subsequently duly con- 
firmed, appears from the record. Randolph, 
the defendant, did not in the court below 
procure an order for further time to answer. 
He applied to have the judgment by default 
set aside, which the court refused. He ex- 
cepted to this refusal of the court, and we 
find, that step by step he contested his ground. 
He can then complain of no surprize, and if 
the judgment was erroneous and illegal, as 
he contends his remedy was by appeal, and 
not by an application for a new trial. This 


last measure, which was the one he selected, 
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East’n District. wag forbidden him by the law, since the de. 


April, 1822. 
PY 


Fortin 
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RANDOLPH. 


lay of such an application had expired; thir. 


teen judicial days having elapsed before he 
addressed himself to the court on this point, 
Had he applied in time to the inferior court 
for a new trial, and that had been refused 
him, he could have appealed from that refy. 
sal, as decided by the case of Hatch vs. Gilt, 
8 Martin, 169. But instead of adopting any 
of the means of redress, (if he was entitled to 
any) as pointed out by him, or as shewn and 
directed by the principles laid down in the 
decisions of this court; he passes them by 
as idle nonsense, or perhaps rather from his 
conviction that they could afford him no rey 
dress, and creates a new and unauthorized 
proceeding, for which he obtains the sane- 
tion of the court below. I feel convinced, 
that from an inspection of the record, and 
a view of the law applicable to the facts: 


therein contained, this court will do justice - 


to the cause of my client. It would be a 
loss of time, and too great an intrusion on the 


patience of this court, to cite the familiar laws 
of practice by which such a case as the pre- 
sent must be governed. The authorities cit- 
ed in support of the points we have made 
speak for themselves. 
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Preston, for the defendant. The judgment ¥ 


by default was obtained irregularly, inas- 
muchas at the time it was taken, an order of 
court was on file, allowing the defendant fur- 
ther time to answer. To this order, it is ob- 
jected, that it was obtained without affidavit, 
or if an affidavit was made, it was filed in ano- 
ther suit as well as the order itself. Our sta- 
tute does not require an affidavit to obtain 
from the court an order, allowing further time 
toanswer. It is a matter entirely within the 
discretion of the court. The order may be 
granted on a mere suggestion. Whether the 
discretion of the court were properly or im- 
properly exercised, cannot be questioned in 
this appeal; for the court having granted the 
order, allowing time to answer it; afterwards, 
ifthey had been of opinion, that the order was 
improperly granted, and had been disposed 
torescind it. it ought to have been rescinded 
regularly, and the defendant restored to those 
advantages he enjoyed without the order: the 
advantage of filing an answer and defending 
his suit before a jury. Nor does the statute 
require that the affidavit and order should be 
filed in any particular suit, but that the de- 
fendant should * file it with the clerk.” The 
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East’n Dustrict. defendant did all that was required of him by | 


the statute, and surely mens’ fortunes are 
not dependant on the circumstance of the 
clerk’s filing a document in this or that par: 
ticular bundle of papers. We have not ‘yet 
yielded to such a regard to form and disre. 
gard of substance. 

The judgment by default having been ob- 
tained irregularly, it ought to have beensset 
aside on application. Here the appellant 
resorts to the miserable shift, that the affda 
vit in support of the application was not 
sworn to. It appears by the record, that the 
plaintiff had instituted two suits, one against 
the drawer and the other against the endorser 
of a note. The judgment by default was 
taken against the endorser, the present defen 
dant. Both defendants made affidavit to set 
it aside, on the same piece of paper; the jus 
tice of the peace only signed his name to the 
bottom ofthe paper. By the strictest law, the 
justice of the peace authenticated every thing 


above hisname. At all events. one of the aff- | 


davits was sufficiently attested, and being the 
affidavit not of the party to the suit, but of 
another person, [ think was the best of the 
two. But the truth is, the statute requires no 
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| aside the judgment by default. 
better cause could be shewn to a judge, 
set aside a judgment for want of 
than to shew him his own order, @ 
If, however, there was any 


vt Sewer, 
lowing 
time to answer. 
informality in it, it was insignificant in the ex- 
treme, and our statute imperatively prohibits 
this court from noticing it. “ No judgment 
Bhs be reversed for any defect or want of 
form.” Martin’s Dig. 444. 
The judgment by default having been irre; 
' gularly obtained, the pretended final judg- 
ment based upon it is a nullity. But there 
was no final judgment, and this appeal must 
be dismissed. The judge’ reflected better, 
| and never signed it, but set it aside, and grant- 
ed a continuance of the cause. It has been 
decided by this court, that that, which may be- 
- come a judgment by the signature of the judge, 
| is not so until signed. T'urpin vs. his creditors, 
| 9 Martin, 562. Shaumburgh vs. Torry & al. 
syndics. 10 Martin, 178 & 179. But it is 
contended by the appellant, that the judge 
‘ought to have signed the judgment in three 
days. Ifthis was neglected, he ought to have 
demanded the signature of the judge in that 


Vo. x1. 35 
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East’n District. cause, and if it was refused, to have tendered a be, 
April, 1822. we 
ir his bill of exceptions. But,-on yhomcoetaaly 


Fort™™ the Blame must fall, surely the neglect of the 


vs 


Ranpowre. judge tojact cannot make that a eionicnt ai q oy 
which the act of the judge is requisite. | * 
With regard to the continuance of* the : 


cause, it has been so often decided. thatan J ger 
appeal cannot be taken from an interlocutory, ‘i 1 we 
judgment, that it would be supererogationto J. dec 
say any thing on that point. It was rightly® | L grie 


granted, and if not, it does not work an irree 4 wh 
parable injury. » aa 
fee ot yet 
Porter, J. delivered the opinion of the. } ne. 
eourt. . The defendant was sued as indorala b giv i 
on a promissory note, made by one Blunt, ime Dadi “4 


payment of a tract purchased by him, from, Besign 
the plaintiff. ) - | mak 


SS 
ae ™ 


By the facts on record it appears, that a 7 164. 
judgment by default was taken against de. = P It 
fendant, which was afterwards made final. | it is 
Before it was signed, application was made ~ evs. 
to the court to reconsider its former opinion; | hee 
this was acceded to, and after argument, the “| dec 

judge directed that the judgment already | Wit 
given be set aside, and the cause stand con- J gior 


tinued. .From this order or decision the 
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q ( plaintiff has appealed, and alleges, on several E 
; | _grounds, that it is erroneous, and ought to be 
b h feversed. 
‘} .The defendant and appellee meets: the 
Z > plaintiff, by averring that the decision is not 
:} such a one, as can be appealed from. To as- 

; 


je 


*} we must examine if it is a final judgment, ora 


rtain whether this objection is well taken, 


@ decree of such a nature as will occasion a 


4 | grievance irreparable to the party against 


#) whom it is given. 
“T= Itis nota final judgment; for the cause is 








re , yet pending and stands continued. Nor do 
| we consider that any final judgment has been 
. That which the court set 
aside was not one, for’ it had not the judge’s 


| given in this case. 


signature, which is required by our law to 


a : make a judgment complete. 2 Martin’s Dig. 


164. 10 Martin, 178-9. 

It does not work a grievance irreparable ; 
it is quite different from the case of Prampin 
vs. Andry. 4 Martin, 314, to which we have 
been referred, and from all the other cases 
decided in this court upon that principle. 
Without referring to each particular deci- 
sion, it will be found that those were cases 
where the judge a quo refused the parties a 
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ast’n District. 
April, 1822. 
DP ~w 
Fortinw 
vs 
RANDOLPH. 
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East'n District. new trial or continuance; deprived them of 
April, 1822, ; ; ; 
se the benefit of a judgment obtained ; set aside 


Fortin 
US. 


some process or writ given in the preliminary 
Raxpouri. stages of a suit, to secure the plaintiff’s rights, 


or discharged the defendant out of custody, 


stances just put, the party was without reme- 
dy, and the injury irreparable. Supposinga 
mistake in this case, no such consequence is 
perceived; the cause stands continued, the 
parties will have it tried, and it is presumed, 
as fairly, one term as another; mere delay 
cannot be regarded as an irreparable injury. 
3 Martin, 171. 91d. 494. 10 cd. 444. 


creed, that the appeal be dismissed with 
costs. 


ARI 


HANNA'S SYNDICS vs. LORING. 


An attache APPEAL from the court of the parish and 


ment does not .- 


lie to compel the Clty of New-Orleans. 
delivery of a 
Specific thing» Porter, J. delivered the opinion of the 
court. This suit was commenced by attach- 
ment, to recover certain notes delivered by 


Hanna to the garnishees, agents for Loring, 


when arrested. If the judge erred in the in. 


It is therefore ordered, adjudged and de- — 
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defendant. It is the opinion of the court, that East's District: 
ae _ E e April, 1822. 

the plaintiffs have misconceived their remedy. Gr 

} Attachment is not given by our law to compel #4"™45 **#® 

the delivery of a specific thing. In the pre- 1°"™* 

sent case, an action could have been brought 

directly against the person in whose hands 

the obligations were placed. 


It is true, the petition states the plaintiffs 


demand in the alternative; the _or the a 
value of them. If we waite. Agoun- : p? 
sel for appellee, that thisa@verment authori@ed ~~ 
the attachment, then another difficulty pr 
sents itself. The citation, or'rather the no- 
tice which the law has substituted in place 
of it, has not been served, according to the 
provision of the act of assembly on this sub- 
ject, consequently the whole of the subse? 
quent proceeding have been irregular,and*the 
petition must be dismissed. 10: Martin, 472. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be annulled, avoided and reversed, and that 
there be judgment for the defendant, as in 
case of non-suit, with costs in both courts. 


Seghers for plaintiff, Maybin for defendant. 
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- Bast’n District. ITLAUDON vs. NEW-ORLEANS WATER COMPANY,’ 
. pril, 1822, 
Miuavnon Apeeat from the court of the first district, 


vs. 


New ORLEANS ° aie 
water comp. PORTER, J. delivered the opinion of the 





















In case of in- court. ‘This appeal has been brought up by 


solvency, the 


vendor has a Ls Millaudon, who complains that he was 


ivil th ° hes 6 | ae ; 
vroceeds of the NOt placed on the tableau of distribution of } P" 

Aq ble sold jai Lom 
~~ ‘by him, which the Orleans water-work company, as a privi- } ™° 







i is in the debtor's ] - 

\ : eged cr 

et possession at the § a 

: ~: & . : 

2 ’ time of fail -. ‘ 
a and hes been” . Ligisserts, e sold to that corporation 


disposed 6f>b : ° ‘. ° ‘ 
pa gn naa am-engine, andi that there is yet due 





By ig cnciall m $2812 26 cents, the balance of the pur- | % al. \ 
peje, ae chase money. The testimony taken, does’ | ‘ 
‘ valuccnee no establish the sale so clearly as could. be iD, 
rede. iy wished; we draw that conclusion from it a Coe 

however, because it is the most favourable to 4} bee 


" i 

the appellees. If we adopted that for which | its 
they contend, we should be obliged to hold, — By be 
that the tngine itself was yet the property of sam 


the appellant. ] we 

This preference is claimed on two grounds. Ac 

That the engine having been incorporated’ J list 
with the buildings, has become immoveable ff PF 
property. Civil Code, 98, art. 20,21. Ib. 470, to | 
art. 75, and that, as vendor, he has a right to ; 
be paid before other creditors. dan 


That the object sold was moveable, and 
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that he hasa privilege: for the price so long yr gr 


a: ‘it remains. in the debtor’s possession. wow 


The opinion formed by the court on the a iy 


ast point, renders an examination of the first pay ase 
: Bp pinecessry. : 
7 , The law gives the vendor the right to be 
| pid in preference, out of the proceeds of the 
) moveable effects sold by him, while they re- 
i; main in the debtor’s possession. Civil Code, 
* aro, art. 74,n. 5. This principle was recog- 
Brized and enforced in the case of Hobson & 
| al. vs. Dav ae syndics. 8 Martin, 422. 
T- Some difficulty was’ presented to our minds 


Bi examining this case, by the clause in our 


~ Code immediately following that which has 
" been just quoted, as conferring this privilege. 
fs } It would seem on a cursory examination, to 
d » have limited the creditor’s right to a certain 
_time, and on the condition, that the effects 
were found in the same state as when sold. 
A collation, however, of the French and Eng- 
lish texts of the law, has satisfied us that this 
provision apply only in case suit is brought 
to get back the thing sold. 
We are therefore of opinion, that the appel- 
lant has a privilege on the proceeds of the 
engine. 
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" East’n District. The appellees, however, say this privilege 


should have been recorded. It was held in E . 
the case of Lajfin vs. Sadler, 4 Martin, 470, 7 


New ORLEA"S that the statute of 1813, 1 JMartin’s Dig. 700, 





did not extend to the tacit lien possessed by * — 
workmen and others, who furnished materials 
for a building. This case does not appear , | 
to differ from that in principle, and as we are» | 
satisfied with the correctness of the opinion 
there pronounced, we must hold here, that it 





‘ i 4 
was not necessary for the vendor to record ~ 


the sale of the moveables on which he claims —} 
a privilege. : ’ § 
We have been asked to receive the plea ’ 
of prescription in this court. It is unneces _. 
sary to give an opinion, whether it is not too ' 
late to offer this exception, for as the cause _ 
must be remanded for further proof in certain 
points, the parties can have the benefit of this 
exception in the inferior court. t 
The appellant has not proved the amount 
due, nor the price for which the engine was 
sold. He made an attempt to establish the — 
latter fact, by applying for experts, which the 
court refused him, and in our opinion cor- 
rectly. He should have brought witnesses in 
the ordinary way to prove his case. Our law 
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has not made any provision for selecting per- nace buine 

sons to examine property situated as. this was, Gx —y 

MiILiavpoN 
vs 





nor for receiving their report as evidence. 


New ORLEANS 
WATER COMP. 





It is ordered, adjudged and decreed, that 





the judgment of the district court be annul- 
ed, avoided and reversed; that this cause be 
| remanded for a new trial, and that the appel- 
a lant pay the costs of this appeal. 




















Seghers for the plaintiff, Hennen, Livingston, 
and Morse for the defendants. 


el 
9] ©. RICHARDS & AL. ys. LOUISIANA INSURANCE 
ae | COMPANY. , 
tk, Appeat from the court of the first district. When the opi: 
oe nion of the su 
2 Marnews, J. delivered the opinion of the yr, .t coin- 


a s ° ° cide with that of 
| court. The only question in this: case, as to ¢ p aagpneey 


oy eB Sas 4 : : question of fact, 
q the liability of the insurers, arises from the descr et 


state uf the. brig insured, at the time of its de- Cemaaeat 


parture from the port of New-Orleans, on the ;° 3 7 “i 
intended voyage. It is a question entirely 7 

of fact, relating to the sea-worthiness: of the 

vessel. The cause was submitted toa jury 

in the court below, who, on the testimony: of- 

fered to them, found a verdict for the plaintiffs. 

There was a motion for a new trial, which 


VoL. x1. 3h 
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East’a District being over-ruled, and judgment rendered on 
ow, the verdict; the defendants appealed. The 


-.Whole of the testimony ‘comes up in the’ re- 


vs, yr? e . . . & f 
Lousiana ax- Cord, which it is insisted on by the coun- 
SURANCE COMP 


sel for the appellants, establishes conclusively 
the total unfitness for sea of the brig, at the 


commencement of the voyage, and consequent) 
discharge of the under-writers, caused by a 
breach of the implied warranty of sea-wor-. 


thiness. 


The facts of this case differ but little from 


those which were proven in that of Trimble’s 
syndics vs. New-Orleans Insurance Company, here- 
tofore decided in this court. 3 Martin, 394. 
In the present, as in the former case, we are 


of opinion, that sufficient matter is shewn on 


the part of the plaintiffs, to place the burthen 
of proof on the defendants, of the innavigable 
state of the vessel at the time of commencing 
its voyage. The only difference in the two 
cases, is an attempt in this, to shew by tes- 
timony, the opinions of witnesses who may 


be supposed to be skilled in such matters; 


the impossibility (from the nature of things) 
that a ship, so extensively rotten as the brig 
(the present subject of dispute) was found to 
be, on the survey and examination of the port 
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wardens of Charleston, S. C., could have be neg 


been other than unseaworthy at the com- Ww™ 
Ricnarps & 
mencement of the voyage. me; 
We have examined and weighed attentively, Louisiana u- 
all the evidence, and are inclined to think, Tea int 
that it preponderates in favour of the defen- 
dants and appellants; but as the finding of 
the jury is opposed to our opinion of the tes- | 
timony, and as it is the appropriate duty of 
juries (according to all systems of jurispru- af 
dence, when they assist in the trial of suits) ¥, 
to answer to questions of fact, we conclude, 
that this cause ought to be remanded for a 
new trial. 
In coming to this conclusion, we feel less 
reluctance, on account of a motion to this ef- 
fect having been made in the court a@ quo ; as 
it does not derogate from the proper office’ of 
juries, to submit a cause to a second, when in 
the opinion of the judge, the first jury have ihe 
‘mistaken or not strictly weighed the evidence. ~..2.....;; 
9 Martin, 258. { goriagivoss 
It is therefore ordered, adjudged and’ de-. Rios 
creed, that the judgment of the district court’ |. 


41 per {3 


be avoided, reversed and annulled, and that, .; + 1. 






Pre 
tal 


the cause be remanded for a new trial; and? : 
thatthe appellees pay costs. a 
Morse for plaintiffs, Duncan for defendants, 
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East’n District. 
April, Genk JACKSON vs. LARCHE. 
Judean Apreat from the court of the first district. 
vs. 


Lancue. Porter, J. delivered the opinion of the 
The 


Phecste  e court. This is an action of the first impress 


bar that th “g ° ° ° ° 
plaintiff brought Som in this state, and the questions which 


it fe th hed bd . ° . 
same cause of Five Out of it are of considerable importance 


action, which he 


dismissed. tothe partiesand the public. We have given 


Nor that oth . ‘ je 
persons have 0 it much consideration. 


sued him for the 


same trespass, ° Lhe petition avers, that the plaintiff is the 


and that these . 
suits must be cu- OWuer ‘and ‘possessor of a certain lot of ground 


mulated. . 


A court may Ma this city; and that he had contracted with 


it counsel ' 
fo reduce to Certain persons to erect thereon a large brick. 


form the answer 


of a jury to one Ouse, to be completed on the 20th day of No- a 


cheated te"* vember, 1820. That in pursuance of their con- 


them, and hand , ; ; 
itt their un tract, these persons laid the foundation, and 


sideration. 


Although aa proceeded to erect the building; when they 


mages are not 


ssesensd bapent were. ‘stopped from making further progress 
| be eying m the work, by an injunction obtained at the 
vein cork suit of the defendant, ‘by reason of which the © 


h t ° e 
cxtraordinaty 881d house was not completed until a long 


remedies, as an 


injunction, &c. time after, and the plaintiff suffered damages 


mae his wiver- 0 the amount of three thousand five hundred 


in ca f 
ce | ere 


berivetiruk) At is further averred, that the said injune- 


te nal of HOD was obtained maliciously, and that it was 
_*hebont, afterwards dissolved. Judgment is prayed 


for the sum already mentioned, 
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ral exceptions; the general issue;-alleged title; 
aid possession in herself; positively denied 
| malice, and averred that the proceedings 
} complained of were in pursuance of what she 
conceived her just rights. 


itis:necessary to state, that in the petition 
fled by the present defendant, in order to 
obtain the injunction, she declared, that Mit- 
chell,, who had commenced, and was about 
_to-continue, to erect a wall on her lot, was 
acting under the orders of Jackson, the pre- 
sent plaintiff, whom she stated to be then ab- 
sent from the state. . The injunction is. asked 
| against Mitchell alone ; the damages are laid 
-at five hundred dollars, and the bond with 
| security, filed by her to answer for any injury 
the defendant Mitchell might sustain, is for 
that sum, and payable to him. 

As soon as Jackson returned, he became a 
party to the suit, and contested it until final 





‘} judgment. 


The suit of the present defendant, as has 
been already intimated, complained of the 
damages suffered from the trespass, committed 

‘on her property; and judgment was asked 


For the better. understanding of the .case, . 
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To this petition the defendant pleaded seve- East'n District. 


pral, 1822. 
Pv'’wy 
Jackson 


vs, 
LaRcHE. 
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nuet District: for those damages, and’ an injunction to pre. ~ sent 
pril, 1822. 

wr-~ vent a renewal of the trespass: °The coun she 8 
tpaeos decided, that'she recover five dollars for the ings ¢ 
‘ANCHE. injury sustained ; on'the ground, that sappos: 2! 
ing the property to bein Jackson, he:hadille- "eM 
gally entered on it; but they decreed that the instit 
- injunction should be dissolved. | 9!) ~~ ing d 
Several objections have been madeywhich _of the 
it is: necessary to decide on, before we ica = Mitel 
reach the merits.) >: heleide noth 
The first: presented to us ‘is, that the digs juries 
trict judge did) hot give an opinion on cep —_ vindi 
tain peremptory exceptions made in defem __ thorit 
dant’s answer; and that the cause must’ be twee! 
remanded for his decision on them. Inoyp dnc} 

opinion it is unnecessary to do so. A final - have 
judgment has been given, and that is sufficient legal 

to authorise us to examine all the matters  °3 
which may appear on record. If the excep- | be et 

tions are valid, the appellant can have the | tried 
benefit of them here. If they are not, she | 2sef 
could. derive no advantage from the decision _ juris 

of the inferior tribunal. ° | has 

These exceptions are as follows :— } have 

1. The defendant ‘avers, that Jackson; in 

January, 1820, commenced: an action in the 
parish court, for the same cause set forth in. 


. 
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the: petition filed in this case, and that» he gem g 
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1822, 


afterwards discontinued it. We see nothing wow 


in this which prevents a recovery in the pre- 
gent suit; to make the former action a bar, 
she should have shewn, that it was yet pend- 
ing; or had been prosecuted to judgment. 

2. tis next pleaded that certain persons, vez. 
J:Mitehell, A. Lemoyne and J. Lambert, have 
instituted two suits in the parish court, claim- 


ing damages from the defendant; by reason 


of the injunction obtained i in the suit against 
Mitchell. We think thépresent plaintiff can- 
not be affected by these proceedings : his in- 


"juries are not theirs, nor have they aright to 


vindicate them. A judgment has not the au- 
thority of the thing judged, unless it is be- 
tween the same parties: a fortiort, the pen- 
dency of an action between others, cannot 


. have the effect of suspending the exercise of 


| legal rights in a third person. 


| 


3. It is insisted, that all these suits should 


| be cumulated before the same tribunal and 


tried together. To this position we cannot 
assent. The law has given to two tribunals 


| jurisdiction of this action; and ‘the’ citizen 


| have novauthority to deprive himiof'this right, 





has a right to the choice of ‘either. ‘We 


JacKsOoN 
vs. 
LaRcHE. 
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East’ District. unless. it is shewn that justice cannot be done 


April, 1822. 
Pw 


JACKSON 
vs. 
LaRcHE. 
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to others without compelling him to resort to 
a different court. The passage quoted from 


Febrero has been examined. - He puts a va. | 


riety of cases in which actions should be cu: 
mulated. There is none of them that carry the 
doctrine so far as contended for here, except 
that which states, that where creditors are 
carrying on separate suits for distinct and in. 
dependent claims against their debtor, they 
should all be cumulated before one: judge. 
It is impossible we can yield assent to this 
doctrine, or enforce a similar practice here, 
For nearly eighteen years that courts have 
administered justice under our government, 
in this country, it has been the universal un 
derstanding, that the statutes creating them, 
gave to each citizen the right to have>his 
claim examined, without clogging or embar- 
rassing his suit, by forcing him to join with 
others; and we are of opinion, that sucha 
practice would lead to great confusion, and) 
in many instances work injustice. One er 
ample will suffice to prove this. Ifa creditor 
was on the eve of having his cause tried after 
it had been delayed for years; in case othem 
sued his debtor, he must wait until their de 
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_ had no influence on their opinion. In our 


. for counsel to draw up, and put in legal form. 
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: ds were ri ; inati ‘bef re he East’n District. 
man re ripe for examination, before h eye 


could be permitted to have his enquired into. w.\-~ 


5 . Jackson 
. In cases of insolvency, there exists an abso- vs. 


lute necessity that such a course should be — 
pursued; for the moment the failure is declar- 
ed, all the ereditors become at once plain- 
tiffs and defendants, as it respects each other; 
they. must, therefore, litigate in one suit; other- 
wise justice could not be administered. 
There is still a bill of exceptions to be dis- 
posed of. The counsel for the plaintiff, before 
the jury retired.drew up the form‘of an answer 
to the thirteenth question of defendant. This 
was objected to, and the judge permitting it, 
a bill of exceptions was taken. We are un- 
‘able to discover that any error was committed 
by the judge in this opinion, or that injustice 
was done in consequence of the counsel hand- 
ing in the form of the finding, he contended 
the jury should pronounce. It could have 


sister states, we know it is a common practice 


special verdicts, and justice is promoted there- 
by. Itis not perceived, that it will have & 
different effect here ; nay, it is of obvious uti- 
lity, where many circumstanées are involved 
Vou. x1. 37 
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East's District.in the question submitted. For juries-may 


April, 1822. 
aa 
Jackson 
vs 


LARCHE, 





frequently, from want of experience in 
these matters, omit something of importance, 
which was proved in evidence, and by this 
means create a necessity for a news trial, 
If the defendant supposed, that the evidence 
would have justified a different conclusion, 
he was free to submit, also a form agreeable 
to the views of it. «a 

The most important question in the catise 
yet remains. The counsel for plaintiff states, 
that this action is brought on that clause in the 
Code found in art. 316, 320, which provides, 
that whoever injures another, through his fault, 
is bound to repair it. We agree with the ad- 
vocate of the appellant, that this word fault 
must be taken in its legal sense. Many injué 
ries may be suffered, which, considered in a 
moral point of view, well justify that impu- 
tation on the person who inflicts them, and for 
which no legal remedy, exists. We must; 
therefore, recur to other provisions of the law, 


to ascertain whether the act complained of . 


here, is that kind of fault for which an action 
¢an be maintained. | 

If the proceedings of the defendant, that 
are alleged to constitute the injury for 
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which redress is demanded here, had been East’n District. 


April, 1822, © 


those which belong to an ordinary suit at Grw 


law, it would perhaps be found, if it was 
necessary to decide the question, that a fail- 
ure to succeed, in an action of that kind, does 
not authorize a demand in damages. Courts 
of justice are open to every one, and it is of 
the first importance that the citizen who feels 
himself aggrieved, or who imagines that he is 
aggrieved, should find his way into them 
without difficulty. The law inflicts its punish- 
ment, if he makes a false claim, by mulcting 
him in the costs, and that is perhaps enough, 
without subjecting him to an investigation of 
his motives in another suit, where they may 
be mistaken, and must, from the nature of 
things, be always imperfectly understood. It 
is far better that twenty persons be troubled 
by vexatious suits, than that one oppressed or 
injured man should be deterred by the fear of 
future consequences, from making his wrongs 
known to the justice of his country, and hay- 
ing them redressed. 

~ But the same regard for private right which 
makes it so important to preserve this privi- 
lege to the.citizen, is opposed to the exercise 
ef those summary remedies, which our law 


Jackson 
v8. 
LaBcHE. 
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East'n District. from necessity has given in some instances, 


April, 1822. 
war~ 
JACKSON 


vs. 
LARCHE. 





They are in a great measure contrary to the 
spirit of our constitution, and can only be 
reconciled with it by the reflection, that the 
improper use of them is checked, by provision 
having been made, that if resorted to, in any 
other cases but those contemplated by law, 
redress is secured to the sufferer. . In regard 
to the writ, which was the means of inflicting 
the injury complained of here, the legislature 
have ‘clearly and distinctly marked their jea- 
lousy of it. Acts of 1817, p. 28, sec. 5. 


As this case is governed by the statute just 


referred to, it is necessary to quote so much 
of it, as will enable the opinion of the court to 
be clearly understood. It declares— 

“ That ‘no injunction shall be granted to de- 
prive any person from the free disposal or use 
of his property in his actual possession, or to 
stay execution, &c. &c. unless the party who 
sues for it, gives security as in case of attach- 
ment, conditioned for the payment of all césts 
and damages to the defendant, in case: such 
injunction should prove wrongfully obtained.” 

From this provision we conclude; thateif 
the writ of injunction is wrongfully:sued out, 


the party applying for it is responsible for all 
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the damages thatensue. The bond is requir- Eaet’n District. 


ed, as a means of securing this object. 

In deciding the case now before us, we may 
pe aided in the investigation, by supposing that 
the present suit was on a bond taken under 
the act cited. 
only proof necessary to enable the plaintiff to 


In such a case, we think the 


recover, would be the executionmof the bond, 
and the dissolution of the injunction ; for whe- 
ther the writ igtaken out in a case not contem- 
plated by law, or procured by a false repre- 
sentation of facts, it is in the language of the 
statute, wrongfully obtained. Nor is there any 
thing harsh in this construction; when a just 
cause,of action exists, the person who has a 
right to it, should sue in the ordinary way, 
and, if his claim be doubtful, he ought to 
wait for judgment, before he deprives a citi- 
zen of his property. If, however, he chooses 
to: pursue amore energetic, but less cautious, 
mode of proceeding; if in his anxiety to do 
justice to himself, he does injustice to others, 
and abuses. a privilege, given for his protec- 
 tion;,it is right, as.it%s the law, that he sliould 
answer for the:consequences. 

No bond, however, was given to the plain- 
iif; and it is contended, that the defendant 


April, 1822. 


Pry ww 

JACKSON 
vs. 

Larcue.. 
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beca 
East'n District. is only liable to an obligation taken in. pur. ; 
April, 1822. son 
~~~ suance of the statute. We are of opinion, It 
Jackson’ that this circumstance cannot affect the rights 
vs. : ; Mite 
Lancue- of the parties. The bond is required to se. | plied 
cure to the law its effect; to prevent it being te 
evaded. The giving or not giving security, i 
cannot change or weaken the responsibility . 
incurred by taking out the writ. Besides, if, es 
"4 


bond was not given, who is to suffer by the 
neglect? It would be most emphatically per: mye 


mitting the defendant to take advantage of eh 
her own wrong, if we allowed her to offer the ed tc 
violation of a law, as the means of avoiding an a 
obligation, which would have been created by Bain 


an observance of it. * 
In this case, the jury have found that the ib 


writ of injunction was sued out maliciously, 


| ‘St 
' This more than brings the defendant. within bie 
the statute; and the judgment given on the hers 
verdict must be affirmed, unless the other isin 
means of defence which she,has set up are. 
amor 
tenable. 4 dam 
It is first alleged, that the suit commenced: wie 


was against one Mitchellynot against the,pre- 
sent plaintiff’ But the petition: states, that 
the building of which she complained, was 
about to be put up by the directions of Jack 
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il’ 


its 
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And it is the opinion of the court, that the 
defendant cannot be excused to the owner, 
because she thought fit to select. another per- 
son for defendant. 

It is next contended, that in giving bond to 
Mitchell, the requisitions of the law were com- 
plied with, and that no greater responsibility 
was incurred than for the sum therein ex- 
pressed. In this position we cannot concur. 
We have already observed, that the bond was 
required as an additional security. Were we 
inagree in the construction which: the appel- 
lantgives to the statute, it would have often 
acontrary effect. For, ifthe damages amount- 
ed to more, as in the ease before’us, than the 
penal sum expressed in the obligation, the 
jlaintiff who sued out the writ, would not be 
tesponsible for all damages, he would be 
liable but for a part, and a small part of them. 

Should we even admit the appellant to be 
correct in this position, she does not. bring 
herself within the act. It requires bond, as 
as in case of attachment; that is, double the 
amount sworn to. In the petition filed, the 
damages are stated to amount to $500: she 
wears, that she has been injured to that 
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son, and that Mitchell was the undertaker. East’n District. 


April, 1822, 
PQrrw 


Jackson 
v8. 


Lancue. 
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East'n District. amdunt, and only gives an obligation in that 
April, 1822. 
ww sul. 


mene It is still urged, that the plaintiff has not pro. 
LaRcHE. ved his right of possession or property as sta. | 
ted in the petition. This, however, is neither a 
petitory nor possessory action. It is one for 
wrongfully suing out a writ of injunction, and + 
thus depriving the plaintiff of the enjoyment 
and use of his property. The court has already 
decided, that the injunction should be dissol- 
ved; every question therefore connected with 
the right of possession or right to the soil, sofar 
as they were ‘Involved in the decision of that 
suit, or necessary to be established. in this, 
are now res judicata between the parties, and 





cannot be again enquired into. Admitting 
the plaintiff had merely proved that the de. 
fendant prevented him from erecting a cons 
mon wall ; the injunction was wrongfully sued 
out, and a right ‘of action accrued. ItyWas 
correctly observed from the bar, that it might 
be important for the defendant to shew a right 
to the soil, in order to rebut the malice im- 
puted to her, but that the plaintiff’s title could 
not be disputed. 

This opinion renders it unnecessary to-ex 
amine several bills of exceptions taken to the 
evidence of title, introduced by the plaintiff. 
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_ petition, it might be urged that he should:be ‘* ~ vs. 


did not correspond with the: allegations m 
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: Raat’ n_District, 
It has not escaped oar: attention, thatias **) >:"itsys 


the plaintiff alleged a right-of propertyan hig ~~ 


Jackson 


held to prove, what he has: thought material ‘ HAP» 


toaver. We have already said, ‘in the case 
of Canfield vs. M‘ Laughlin, 9 Martin, 303, and 
in that of Bryan & wife vs. heirs of Moore; de- 
eided a few days since, that if the evidence 
substantially established the right of)! the 
plaintiff to recover, the ‘court would. give 
judgment in his favour, although the: proof 


the petition. Here the only objectiomis, that 
more was averred than was necessary. «| 
We see nothing erroneous’in the charge of 
the judge to the jury. 

‘ Tt.is therefore ordered, adjudged: and: des 
creed, that the judgment of the,court balan 
be affirmed with costs. 


Li _— for plaintiff, Hennen fot defeidait: 
’ 2 Cs RI , ’ uO ut i 


HARROD & AL. vs. NORRIS HEIRS. ry eg 


shuts 


Areas from. the caurt, of. the parish aud. gily If one of the 


partners be exe- 


of New-Orleans. ,, nial tt vn cutor, the part- 


H9L2 O° HO nership cannot 


Porter, J. delivered the opinion iolithe te ee rae 


éourt. The house of Harrodi& Ogdensj pur- ““*"**" 


Vou. xn. 38 
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Harrop & at. 
vs, 


NorRi@ HEIRS 
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East'n Dibisee chased at public sale, all the property left 


by the late Patrick Norris.. G: M. Ogden, a 
partner of that ‘firm, was one of the testa- 
mentary executors of the deceased, at the 
time the adjudication took place. The only 
question to be decided, arises out of these 
facts. The parish judge decided the sale. wag 
irregular and void, and. the plaintiffs have ap. 
pealed :— ts 

'’The appellees refer us to the following. law; 

No man who is testamentary executor, or 
guardian of minors, nor any other man or wos 
man, can purchase the property which. they 
administer, and whether they purchase pub- 
licly or ‘privately, the..act.is invalid, and, on 
proof being made of the fact, the, sale, must 
be set asidé, &¢. JVovissima ee hd. 
10, tit. 12, ley. : 

The provision is imperative, and, must be 
obeyed, if the facts. bring the case, within it. 
The evidence establishes that the property 
of the testator has been sold by auction, and 
that by that sale, the executor became owner 
éf part of it! This would seém'to bring ‘the 
case’clearly within the — and ‘almost with 
in the letter, of the law. 

The appellants. bisworee ‘contend that: it 





no 
TO 
sel 
is | 
nu 
sti 
mt 
ine 
dir 


in 


sec 
the 
not 
ing 
in) 
thr 
wii 
ful. 
str 
lav 











OF THE STATE OF; LOUISIANA: 





does neither, because the purchase was made Pan, Depot 
not by G. M. Ogden, the executor, but by Har-' Gy, 


rod. & Ogdens. | To: this position we cannot as- 
sent. Ifthe executor buys in his own name, i 
is not denied that the law considers the act as 
null. If he buys under that of another, itis 
still his purchase, and the same consequetices 
must attend it, as no one is: permitted to. do: 
indirectly, that which he is prohibited todo, 
directly. If other persons in partnership join) 
in the acquisition, that cannot change the 
nature of the transaction, or prevent usfrom: 
seeing that he has acquired property, which: 
the law says he shall not a¢quire. ‘We can-, 
not: perceive any: difference between his buy-. 
ing one-third’ of the stock in trade of Norris,: 
in his. own name, and acquiring the one-third, 
through a purehiase made by a partnership of, 
which he isa member. If the case was;doubt- 
ful, we should be inclined to lean to this con- 
struction, for how useless would this salutary 
law be, if we’held that nothing more’ was 're- 
quired to avoid its°operation, than the inser- 
tion of another name, or the'‘aid of another 
party. | 

“The reason for introducing ’ this principle 
into our jurisprudence is obvious, and its wis- 


Harrop & au. 


it Noraw’ HEIRS, 





East’n Distriét. 
April, 1822.. 
P=’ 


Harrop & at. 
vs. 
NorRIs’ HEIRS 
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dom manifest. “It was to prevent men from 


being led: into temptation; that they might: 
not be placed in‘a situation where their pri»: 


vate interests, and their duties to others were 
at’variance ; ‘the law presuming that in such 
case, the latter would be sacrificed. That dan- 
ger is just as great when an executor buys for 
himself. and others, as when*he makes the! 


purchase in: his own name. The character of: 
the parties. in this case, cannot be permitted: 


to:-have any influence on our judgment. The 
transaction may have been a correct one, nay 
advantageous 'to the estate of the deceased) 
But our Code has declared, (6, art. 19,) * That! 
when to prevent the commission ofa pat 
ticular class of frauds, the law: declares cer! 
tain acts void, its' provisions are not to be dis: 


pensed with, on the ground that the partiew 


lar actin question, has been:proved not tobe 
fraudulent.” ja ahi 


It is therefore ordered, adjudged ‘and de-’ 


creed, that the judgment of the perieh court, 
be affirmed with sonst. 


Livingston for the plaintiffs, Seghers for. the 
defendants. 
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FLEMING ws.. CONRAD. East’n Distict. 
Appeat from the court of the first district. “V™ 
' en FLEMING 


vs, 
Martin, J. delivered the opinion of the court. Cowrap. 


This actionis brought, for the recovery of a __ Neither the 
petition nor the 


tract of land; judgment by default was taken, citatiou need be 
in the French 


for want of an answer, and was afterwards con- !anguage. 


But, copies 


firmed... must be served 
in the English 


The plaintiff moved to have it set aside and.and French. 
If the sheriff's 


to. be, allowed to file ari answer. return shew that 
the petition and 


1. Because the judgment was taken prema- “tation were 


served on the 


defendant, it 
turely. will be presu- 


2... Because no judgment deciding on the med they were 


served as the 


property of land, can be taken without the Ee mS 


by default may 
appearance of the defendant. ve indie tah 


The district court refused to set aside the object of the the 
judgment, or to allow the answer to be filed, i= the recovery 
and the’ plaintiff appealed. 

His counsel urges as an error, appafent. on 
the record, that the citation was not served on 
him, as the law requires, an‘the French and 
English languages. 

vThelaw provides,that dhe ¢ citation shall Xto- 
gether with the petition,” be delivered-to the 
sheriff of the. county where the defendant jor 
defendants reside, and shall be served, by de- 


livering ia copy of the petition and citation, in 
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eh Dinaet the French and English latiguages, to the de- 
~~ fendant, or leaving such copy, in case the de- 
FLEMINS! fondant should be absent, at his usual place of 
ConmaPs residence, with some free member of the faini- 
ly, above the age of fourteen. 2 Martin’s Dig! 

150. 
The sheriff’s return'is, “ served petition 
and citation on the defendant, February 224): 
1821.” The law does 'not appear to us to re- 


quire that the petition should’ be filed, nor the 
_ copy of the petition delivered to the . sheriff 
_ should deliver, to the defendant personally, 


a copy of these papers, in both languages. 

The sheriff is required to endorse on the ce 
tation “the time and manner in which he exe: 
cuted'the same.” 

All the information whieli is required from 
the sheriff, besides the time of service, isias 
to the mode or manner of service, ¢. ¢::in ‘which 
of the two modes, that are pointed out by law, 








ant was present or absent: personally: inthe 
first case; on'some free member of the family, 
in the second. When this information is given, 






















citation drawn in both languages, nor that the 
should’ be'so; it only requires that the sheriff. 


or leave at his house, in case of his absence; 


ele 





the service has been effected, as the defend- 
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it seems, useless to add.,that the seryice,, wag East’n Diswict. 


April, i822. 


effected by giving a.copy as.the law requires; rw 
for as there is no.alternative in this part ofthe "24" 


service, this must. be’ implied ; for otherwise 
the citation would not be served. 


The defendant. wasiserved. with the ites. 


tion, on the 22d of February, and the,;judg- 

ment by default was taken on the 8th of March, 

_ and it-is sworn that he resided at the distance 
of.at least 15 aes from the city,of New- 
Orleans, . 

“The day of appearance, when the defend 
ant, resides in New-Orleans, shall be the tenth 
day after the date ofithe service of such cita- 
tion: and the day of appearance, when, the 
defendant resides out of the city of New-Or- 

Jeans; shall be delayed, in addition to the said 
(en days, one day for every four leagues of the 
distance of his place of residence from, said 
city.” Id. 152, 

The tenth day after he date of the ser- 
tice. was, in this case,.the 4th of March. Had 


the defendant resided at the distance of twelve 


leagues. from, the city, he would ,have been 

| entitled, 'to:a.delay. of three additional days, 
. | and the.7th of March would have been, the 
a day of appearance—the three additional 


Cosma 
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East’n oe leagues in the distance do hot entitle himts 
April, 1822. 
ww any delay? so that the judgment, by default, 


PLEMING Was takeni on the day following that of the aps 
































vs. 
Comma”: pearance—It was not Neree ae 
taken. , Me 
“If the defendant’shall’ not appear onthe | ~ a 
day given in such citation, and file his answer; ‘n 


or file'with the clerk an order from the judge . by 
allowing such defendant further time for filing «| 
it, then the petitioner, or his counsel, mayo f - 
der judgment to be entered up agi % th 
defendant.” Id. - 





Thus far the law is general, and jadgment | 
is to be taken’by default for want of an amb | *q 
$e 


swer, whether the object of the suit be thé } if 
recovery ofa tract of land, a chattel, or a debi | 
The law proceeds, ‘“ If the court shall hold - Be 
session thrée days after such a judgment; and — i 
no motion is made to set it aside, on shewing — ; 4 





good cause, and to file an answer; or if such 


motion is made and ‘over-ruled, then the'aid J 
judgment shall be final, whenever the demand — ¥ ve 
is‘liguidated by a note, bond; contract, ‘or | aay 
finial judgment; and if the sum demanded-be p,, det 
uticertain, ‘the court shall proceed to/hear'te J ant 
timony, assess the damages, and render final J : tis 
judgment for the ‘sum-so assessed.” id. ' le q ae 
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I, It is urged, that, in the present case, the judg- Bast’n District 

pl April, 1822. 
. Esent did not become final, because the de- Yr 

ly ' mand was not liquidated by a note, bond,con- **™™™¢ 


tract, or final judgment; neither was there a cg 
sum assessed by the court—eryo, as is the case 

_ insuits for the recovery of land, the judgment 

| by default did not become final, under the act _ 


j of the legislature cited. co a 





_ Be itso—beforethe passage of the act cited, 
the principle was that the neglect or refasal 

to answer of the defendant,- contumacia, was 

; equivalent to a denial, contestacio. Aunque no 

_ se conteste la demanda, negandola, 6 confesandola 

" expresamente el reo, por ser habtdo pors 

4 habiendo contumacia en contestarla, como, lo. lic 

4 ley de la Recopilacton, es habida* por ‘contedteala, 

porque esta confesion facta, 6 fingida; inducé eontes- 

tacton. Cur. Phil. Juicto Civil Contestacion, a2... ° 
In the present case, after thé” judgment by 

} default was taken, no motion being timely 

' made to set it aside, the district court consi- 








Tees Se eS 


= 


_. dered the evidence produced by the plaintiff, 
q and after an inspection of the titles, being sa- 
ab 4 ! tisfied therewith, considering that the law was | E,: 
cla } with the plaintiff, gave 4 judgment.” | 


eee & 


It is therefore ordtncd, adjudged iat de- 
- Vou. x1. ee 
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Bass Disuict creed, that the appeal be.dismissed with |} 


April, 1822. 


Wome costs. : oY ia 


FLEMING 


Comnap, Hennen for the plaintiff, Lavington for the |" - 


defendant. 


AUBRY & WIFE vs. FOLSE & WIFE. 


Alshongh & APPEAL from the court of the first district, 
ment stated pm 2 


an aged Maarws, J. delivered the epinion of the court, . J | 


formerly ma 


lo > 
cists Longe The petition:'states, that one Sanches was a 


neglected ta partner of »Mrs. Aubry’s mother, and. on her 


comply with th 
terms, yet, if death took possession of all the partnership 


the court pro- 


ceeds to order a * efigets, and kept them while he lived, and died j | 


compliance 


therewith, and. |@avi ng his whole estate to the present Mrs, i. 


issues execution 


accordingly, the Folsé; that» she and her husband possessed a 


party, after com- 


“cpap cl themselves of all the partnership effects, and 


of the adjudica-.refused to account to, or make any partition 


mother.» * Kean 

The defendant: among other pleas, urge 
that all the partnership property was, at its 
dissolution, by: the death of Mrs. Aubry’s mo- 
ther, adjudged to Sanehes, bya competent 
tribunal, for the sam of $1321 37} which, he 


paid to the plaintiff Aubry, in right of his 4 


wife, who gave a reedipt and acquittance 
therefor, renouncing alk claims. is 


with Mrs. ‘Aubry, who is the sole-heir to her 4 





eo has 








ws, “Ss ae. Ue 
Se * 





OF THE STATE OF LOUISIANA. ' 


There was judgment for the defendants; Bara en Diet 


‘and the plaintiffs appealed. 


The appellees produce a decree of gover- 
nor Salcedo, of the 8th of January, 1803, by 
which the alleged adjudicationappears to have 
been made : but the appellants urge, that by a 
subsequent decree of the same tribunal, of 
the 16th of September, of the same year, the 
adjudication was declared null and void, San- 
ches having neglected to comply with the 
terms on which it had been made por no sus- 


_sistir la adjudicacion, mediante a Sanches no haver 


complido con las condiciones. 

Notwithstanding these strong expressions, we 
are of opinion, with the counsel of the appel- 
lees, that the adjudication was not annulled; 
attending more to what was done, than to what 
was said, by the Spanish tribunal; who direct- 
ed a dispacho execution, to issue to the com- 


- mandant of Sanches’ parish, that he might be 


compelled to pay the price of the adjudica- 
tion, by the seizure of his property, and the 


aoe 
acuseapaae 


Foun & wile. 


& imprisonment of his person ; that on this dis- 









pacho. being communicated to him, by the 


-, commandant, with order to pay, he entered 
_ 7. into arrangements, made partial payments, 
7. and finally paid the balance with interest and 
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East’n District. Costs, as appears by Aubry’s authentic receipt 
April, 1822. a 
w~-~ and discharge, executed before the comman- 4} 


Ausry & wiIFE dant. 
vs 





Fouss & wire. Surely the court who compelled him to pay 
the price of the adjudication, might say that — 
before payment, the adjudication was of no 
avail, no susistir, but it could not mean that it 
should subsist, in order to authorise and com- 
pel the payment, while afterwards the thing 
adjudicated should not pass to the party. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


* 


Livingston for plaintiffs, Moreau for defen- 
dants. 





